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PREFACE

Why this study is important

Improving public investment is critical to Romania’s future economic growth. Romania made huge
strides in catching up with the rest of Europe between 2000 and 2008. During that period average incomes
for Romanians almost doubled (from 26% to 47% of the EU average) as markets opened and institutions
reformed in preparation for EU accession. Infrastructure development is key to Romania’s continued growth.
In order to continue growing at its maximum potential Romania will need to improve its infrastructure. To
date, it has not managed to absorb the full allocation of European Structural Funds (ESF) that has been
available in the current programming period. As the next EU programming period 2014-2020 will begin
shortly, it is vital that changes are made to the current system to allow for greater prioritization and
selectivity, increased efficiency and effectiveness and greater quality control.

Who is the audience for this study?

The Ministry of European Funds requested the World Bank’s assistance to review the Romanian
Public Investment Framework. This review looks at how to improve public investment from two

perspectives:
)] Management of the overall public investment program; and
(ii) Management of individual projects by the primary spending authorities (PSAs) or line ministries.

This includes:
a. Permitting related procedures, and
b. Other project implementation steps.

Examining both macro and micro level perspectives is important to develop an accurate view of the principal
challenges to improving the timeliness and quality of public investment.

How has this study been undertaken?

The report examines the legislation as well as seeking to understand the roles and behaviors of key
stakeholders in the public investment process. It draws on the expert assessment of three key groups of
stakeholders:

)] Project proponents: Those who hold the responsibility to prepare and implement the projects,
usually on behalf of the Romanian state or county government;
(i) Regulatory authorities: institutions who carry responsibility to give approvals or permits for

public investment projects; and
(iii) Private sector: contractors or economic operators who execute one or more stages of the project
on behalf of the beneficiary.
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Extensive interviews were conducted with individuals from each stakeholder group focusing on their
experience with specific projects or specific approval processes. To take into account potential differences in
project requirements, stakeholders were asked specifically about projects in roads, environment, and
renewable energy sectors. This sectoral level analysis is important because the project cycle can vary
substantially by the size and type of project.

How is the Report Organized?

The report is divided into three volumes. Volume 1 contains the main findings and conclusions. Volume 2
contains supplementary details on sector-specific processes, details on two of the more complex permitting
procedures, and three country case studies for three distinct sectors. Volume 3 contains matrices which
consolidate the recommendations found in volume 1 and provides guidance on the potential timing, impact,
and institutional responsibility for each.
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EXECUTIVE SUMMARY

What are the findings of this report?
The report concludes that improving public investment in Romania will require:

)] Stronger prioritization of public investment spending: The Ministry of Public Finance needs
to play a greater role to assure prioritization of the overall investment portfolio and its
alignment with the budgetary and technical resources that are available to project beneficiaries.

(i) More robust project planning in order to reduce delays in implementation: Project risks
must be identified up-front and not postponed until the implementation has begun. Review of
project readiness must be strengthened to assure that scope and quality of the feasibility studies
are appropriate for the size and complexity of the project.

(iii) Increased capacity for project management - Technical capacity within project promoters and
the regulatory bodies needs to be enhanced so that the current regulatory framework and
project procedures can be implemented effectively (in substance and as well as in form).

Stronger prioritization of public investment in the Center of Government

The current planning and budgetary processes do not lead to an effective prioritization of projects. As a
result, the number of projects in the public investment portfolio far exceeds the available resources. The
Ministry of Public Finance (MOPF) should assume a more prominent role in public investment management.
The primary responsibility for planning and implementation of projects should continue to rest with the
primary spending authorities, but MOPF should be empowered to exercise a “challenge” function, especially
for large or high-risk projects. The Fiscal Responsibility Law and recently approved amendments to the
Public Finance Law may help strengthen project selection by imposing a resource constraint on the planning
process. Other complementary actions are needed though. Finally, MOPF should also be able to enforce
transparency and accountability regarding the results achieved by budget holders through their public
investment projects.

Creating a stronger culture of project preparation

The regulatory and institutional framework for public investment management should give project
promoters the incentives and the guidance needed to execute sound projects, including the ability to
anticipate and manage risks. Feasibility studies are a critical first step in project planning, but good feasibility
studies can take considerable time and financial resources. Too often in the Romanian system, rushed or
inadequate feasibility studies have led to lengthy delays and wasted resources later on. Institutional
incentives appear to undermine the quality of the feasibility study. Feasibility study work is awarded to
consulting firms in an open competitive process, but the decision to award on the lowest cost (and short
completion time) does not always result in a well-qualified firm winning the work. Projects are started based
on feasibility studies that cost less than 1% of construction cost — much lower than the norm in other
countries. Better terms of reference must be developed for feasibility studies that are specific to the type of
project, and institutional checks are needed to assure that projects are indeed ready to move forward and
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that the project promoter will have the expertise to oversee the project - otherwise savings on the front end
will be paid on the back end.

Increasing capacity for a more effective regulatory framework

Weaknesses in institutional capacity affect public investment on several levels. First, some project
promoters lack sufficient technical capacity to manage contractors effectively and to assure the quality of
work done - including those preparing feasibility studies or submitting bids for certain types of contracts.
Secondly, low institutional capacity affects how regulations are implemented. In some cases the regulation
gives the appearance of managerial control/oversight but in practice adds little value. One manifestation of
this is the wide-spread use of “in principle agreements” which means that permit approvals are deferred to
later stages of the project cycle. Principle agreements give the illusion of speeding up project start-up, but
only at the cost of significant and protracted delays during implementation because information that could be
used to inform project design and costing is missing. Third, control institutions and control mechanisms
could be better aligned to support sound project management, as poorly applied controls and inconsistent
interpretation undermine managerial initiative and effective risk management.

How is the remainder of the Executive Summary organized?

The rest of the executive summary provides an overview of the entire report. It is structured around the
following headings:

L. The Public Investment Management System
I1. Management at the Project Level:
a. The Permitting Process
b. Challenges in Renewable Energy
c. Environmental Permitting
d. Other implementation procedures
11 Priority Actions to be Considered
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[.  The Public Investment Management System
Greater selectivity and prioritization in decision-making is urgently needed

The planning and budgetary processes do not lead to an effective prioritization of projects. As a result, the
number of projects in the public investment portfolio far exceeds the available resources. This is particularly
evident in the transport sector, where it is estimated that under current funding levels it would take eight
years to complete the projects currently in the portfolio, even as still more projects are being added.

The Fiscal Responsibility Law and the recently amended Public Finance Law, provide a framework for
strengthening project selection by imposing a resource constraint on the acceptance of new projects into the
public investment program. However, some important components will need to be put in place to achieve
this objective:

)] The strategic planning documents of line ministries are generally insufficient to guide project
prioritization. Further work is needed to translate strategies into concrete, prioritized
investment programs that are consistent with the resource constraints.

(i) MOPF’s medium term expenditure framework (MTEF) does not constitute a sufficient resource
programming tool for public investment projects. While some capital expenditures conveniently
fit within the three-year MTEF window, others require much longer implementation time frames
with commitments extending well beyond three years. It is important to capture the long-term
total project cost in the government’s investment plan to ensure that, once approved, funds are
set aside to allow for timely completion.

(iii) Investment programming is not realistic. Large volumes of commitments are pushed into the
outer-years. The amounts allocated in each of the years are not linked to contractual
commitments undertaken by the projects or what would be considered economically efficient
project implementation schedule. Finally, there are far too many projects both in the pipeline
and under “implementation”, far beyond the resources available to the government for project
implementation. This has negative effects on implementation of projects, including dilution of
scarce project management skills, the uncertainties over annual financing, and extended
implementation schedules.

To improve the prioritization and planning projects, the authorities should:

1. Develop and implement a plan for strengthening the sectoral expenditure and investment strategy
elements of the Fiscal and Budgetary Strategy (FBS) and for building necessary capabilities in the
MOPF.

2. Develop a longer term (6-10 year) resource constrained programming perspective to guide sectoral
investment master planning.

3. Develop and adopt improved procedures for project identification and initial screening that focus on
consistency with sector priorities and resource limits.

4. Further clean up the portfolio of on-going projects in the Budget to eliminate those that are no longer
a priority or on which little progress can be made at current levels of funding.
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Project appraisal requirements can be significantly strengthened

Cost-benefit analysis should not be required for every investment. On paper, the regulatory framework
is well-organized and has many features that one would expect to find in the appraisal stage of a sound PIM
system. However, there are problems in the way that these procedures are implemented. Some of the
approval requirements do not appear to add value. For example, the practice of requiring cost-benefit
analysis (CBA) for all projects -not just major ones - is unnecessary, especially for maintenance related
projects such as road rehabilitation. These requirements also heavily challenge the limited institutional
capacity that exists to review such analysis. As a result CBA is often carried out in a perfunctory manner to
comply with the regulations and is not really used as an aide to decision-making.

Project approvals have become perfunctory due to limited capacity. For example, the inter-ministerial
committee that is charged with reviewing the feasibility studies is limited to performing a conformity review
to assure that the feasibility study complies with the regulation. It does not have the mandate or the technical
competence to question either the content of the feasibility study or the economic rationale of the project.
While MOPF is a member of the committee, it is unable to veto or amend project plans that do not comply
with the strategies and priorities underlying the public investment program or that lack adequate economic
and financial justification. . The new Investment Evaluation Directorate in MOPF should build up the
necessary technical expertise to perform this role. Criteria that should be factors in assessing the suitability
of a project - such as risk mitigation strategies and project management arrangements - do not figure into the
current assessment. In general, feasibility studies have been undertaken as a first step toward getting a
project into the budget, but too many feasibility studies have been done for which there is little prospect of
financing project implementation.

Project appraisal and selection could be strengthened by revising the technical requirements for
feasibility studies and by increasing the capacity within the center of government to review such
studies. More specifically, the authorities should:

1. Limit CBA to those projects where the size and complexity justify it and using alternative evaluation
methodologies (cost effectiveness or multi-criteria methods) in other cases;

2. Require an assessment of the proposed project management arrangements, including a skills gap
analysis of the implementing authority, and whether they are adequate for the size and complexity of
the project;

3. Establish capacity within the MOPF to exercise a “challenge” function and to oversee the independent
review (by technical specialists) of feasibility studies for a few selected large or complex projects.

The quality of feasibility studies needs to improve

Institutional incentives appear to undermine the quality of the feasibility study. Feasibility study work
is awarded to consulting firms in an open competitive process, and mostly to the firm offering the lowest
(lump sum) price, sometimes in combination with the shortest completion time. The offered price for
undertaking a full feasibility study is typically less than 1% of construction cost. This is very low: the norm in
other countries is 3-4% of project costs for some sectors. The focus on lowest cost and short completion time
affects the quality of the consulting work; it reduces the quality of technical investigations, the number of
alternatives being analysed, and optimization of project designs. The Terms of Reference for consultants
undertaking feasibility studies are not always specific to the project or sector. The extent of investigations
required for detailed designs and tender documents can be missing in the terms of reference.
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There is no Romanian oversight body or technical advisory group that assures appropriate standards
are met for project feasibility studies. In most cases there is no requirement for independent appraisal of
these studies. For many projects, the ministries and inter-ministerial technical committee are simply
endorsing the findings of the proposing agency. The exception to this is with EU-financed projects over EUR
50 million, where the EC and JASPERS carry out a full appraisal of each project. For complex environmental
and highway projects quality assurance arrangements and independent appraisal of the feasibility study
would be particularly beneficial. This would help identify mistakes or gaps in information that are otherwise
found by contractors at the tendering stage or in project implementation. Technical reviews are best
undertaken by parties that have no interest in the project outcome and can therefore be more objective.

The feasibility study is the basis for the preparation of tendering documents for design-build works
contracts. Poorly prepared feasibility studies lead to delays and cost overruns in project implementation.
This is especially the case in the transport sector with motorway projects using design-build contracts.

To enhance project preparation in selected sectors the authorities should:

1. Require specific TORs for the feasibility/preliminary engineering stage of new investments to be
used as basis for all projects.

2. Strengthen quality control of feasibility studies and (design-build) tender documents by developing
independent quality assurance reviews and establishing detailed operational manuals covering
preparation of all types of projects.

Learning lessons from past projects requires better monitoring and evaluation

Monitoring of project implementation by the MOPF could be enhanced through changes in legislation
and capacity building within the relevant directorates. PSAs are required to submit to the MOPF monthly
monitoring reports on the implementation of public investment projects. The reports are required to explain
any issues that have arisen in the implementation of the investment program and the remedial actions to be
taken. The monthly monitoring reports contain little qualitative information on investment project and
program performance or of any remedial actions being taken. The frequency of the reporting is also
excessive and can be contrasted with the practice elsewhere of requiring quarterly or half-yearly monitoring
reports. Monitoring could also be enhanced by the ex-post evaluation of projects that have been completed.
The establishment of the new Public Investment Evaluation Directorate could provide an opportunity for
strengthening procedures for monitoring investment program implementation and evaluation of results.

To strengthen MOPFs value-added in project monitoring and the accountability of project promoters, the
authorities should:

1. Reduce the frequency of reporting from monthly to quarterly or half-yearly where appropriate,
while adding requirements for meaningful information on project performance and remedial
actions.

2. Introduce a regulation requiring PSAs to undertake completion reviews for all projects above a
specified threshold size.

3. Carry out independent ex-post evaluations of major and complex investment projects to be funded
from the MOPF Budget.
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II. Management at the Project Level

(A) The Permitting Process

Permitting regulations require clarification and supporting information systems rather than tighter
deadlines

The general legal framework for permits is reasonably complete. While there are some gaps and
inconsistencies in the relevant laws (see the discussion of archaeological permits and land acquisition), for
the most part the legal framework is complete and reasonably consistent. Law no. 50/1991 allows permits to
be obtained at the Feasibility Study stage, based on the list included within the Urbanism Certificate. More
typically, a permit provides a list of specific constraints that the project promoter should take into account
and comply with in order to obtain the Construction Authorization. In addition to general legislation, most
permitting related procedures are regulated by specific legislation (environmental, water management,
archaeology, public utilities such as electric, gas or water supply, etc.). Most of this legislation is complete and
does not impose onerous or unreasonable requirements for permitting.

There are a wide variety of permitting symptoms that affect project implementation. Some of the most
common permitting related problems that have affected projects’ implementation include the following:

e Poor quality, incomplete and inconsistent information provided through permits, with the same
permit issuer providing contradictory information in various stages of the project approval, or failing
to identify uncharted underground assets that may subsequently be discovered during works
implementation;

e Some permits include excessive information in respect of the project’s physical characteristic.
Consequently, any further modification at works implementation stage could affect the validity of the
permit itself. This is identified as a particular challenge with regard to environmental permits;

e Unexpected and unwarranted conditions are sometimes imposed by permit issuers, such as a
promoter’s obligation to replace/renew assets which are not directly affected by the project;

e Unjustified rejection or unreasonable bureaucratic delays in the permit issuing process, mostly the
case of permits issued by local authorities but not exclusively so.

There are two underlying causes of these problems. First, the incomplete cadastre, incomplete mapping of
utility networks, and the lack of consolidated geographical data at the level of the local authorities mean that
permit-issuing institutions do not have the information they need to fulfil this function and pass this
responsibility and risk on to the project proponent and to contractors. Second, ambiguity in the legal
provisions with respect to the type and limits of conditions that might be imposed by a permit issuer can lead
to different interpretations in permitting requirements and obligations.

Improving the permitting process will require action on the underlying causes. Progress in project
implementation is more likely to be achieved through dedicated actions targeting the underlying causes of
the identified problems, rather than by introducing tight deadlines or procedural exemptions. In the past
efforts have been made to streamline the construction authorization process by reducing deadlines and
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introducing various procedural exceptions for priority projects and sectors (mainly road infrastructure).!
This has had limited success because it focused on procedural aspects (such as deadlines for responding)
rather than on the quality and effectiveness of the permitting process. In practice, the three-stage works
authorization procedure (Urbanism Certificate, subsequent permits and approvals, Construction
Authorization) is neither excessive nor bureaucratically burdensome in and of itself.

A successful system will ensure that contractors are provided with as much information as possible.
The challenge for the authorities is to create incentives for those that should have access to the information
needed to issue permits to gather this information and provide it to those requesting permits. In the short-
term, the permitting-related requirements for the Consultants preparing Feasibility Studies should be
amended to also include an obligation to carry-out detailed field investigation in order to detect any possible
uncharted underground/buried utilities.

Government should restrict the use of “in principle” permit agreements

Wide-spread use of “in principle agreements” means that permit approvals are deferred to later
stages of the project cycle. The current practice in Romania is not to issue a complete, detailed permit at the
Feasibility Study phase when the information can be used to inform project design and costing. Instead
permits are often issued as an “in-principle agreement” at the time of the Feasibility Study. Sometimes this is
simply a checklist indicating the various procedures that must eventually be undertaken by the promoter in
order to get the final approval, i.e. the permit itself. The “in-principle agreement” is renewed/re-confirmed at
Detailed Design phase. Construction Authorizations can be applied for and issued on the basis of these
“principle agreements”. Consequently, final permits may only be issued when the project is already in the
detailed design or construction phases. This is particularly common for two types of permits - the
archaeological permit issued by the Ministry of Culture, and the utility permits issued by utility providers.

Location of underground utility infrastructure is a major issue for road projects. The wide recourse to
“in principle” agreements gives the illusion of speeding up project start-up, but only at the cost of significant
and protracted delays during implementation. The task of obtaining the final permit is being left either for
the entity responsible for project design or for the design-build contractor. Problems arise when the utility
owner grants its agreement based on the assumption that the project proposal is not affecting its assets, only
for these assets to be discovered during the Detailed Design stage or during construction. This can lead to
contract disputes, since bidders have no reliable means of assessing the cost of potential works to protect or
relocate utilities when tendering for contracts. In some cases, this risk is reflected in higher tender prices. In
others, contractors may seek to recoup costs through alterations in quantities and specifications. When the
actual cost to relocate utilities ends up higher than anticipated, it generates claims and disputes between the
contractor and the project promoter. In some cases, the unexpected utility relocation work may even result in
a need to acquire supplementary land, which in turn may trigger additional delays. The underlying problem
is that utility owners lack the information needed to issue permits because many of the underground
networks are not mapped. However, they have little incentive to locate them as long as the risks/costs can be
easily passed on to project promoters and contractors. In reality these risks and costs are being ultimately
borne by the taxpayer.

! Law no. 184/2008, Law no. 255/2010 and GEO no. 27/2003 on silent approval are typical examples of
actions taken in this respect.
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To enhance the value of utility permits, the authorities should:

1. Inthe short-term, require the Terms of Reference for Consultants carrying out the Feasibility Studies
to include field investigations necessary to identify un-charted underground utility infrastructure.

2. Allow for a time-frame (and, possibly, dedicated financial resources) for utility owners and local
authorities to provide complete mapping of existing underground assets.

3. Make utility companies legally responsible for providing exact location of their above and below
ground utilities, thereby shifting the risk from the contractor to the utility, the entity that should have
access to the information needed for permitting.

4. Include a provisional sum in contracts to provide payment for relocation of utilities not identified in
the tender documents using the offered day-work rates.

Archaeological permits can be a significant obstacle in the road sector

Archaeological permits can be issued without an assessment, leading to problems later on. The “in-
principle agreement” granted by the Ministry of Culture consists of a simple statement that the issuer is not
opposing the project, subject to all relevant archaeological research procedures being undertaken as per the
legal provisions in force. This agreement is sometimes based on a preliminary archaeological desk study, but
it may be issued with no assessment whatsoever. The “in-principle agreement” can be used by the project
promoter for obtaining the Environmental Permit and the Construction Authorization despite the legal
provisions formally requiring archaeological research and EIA to be carried out in parallel. The overlapping
of the archaeological research with the works execution stage has led to various problems:

(a) the total projects costs and benefits are inaccurately assessed because the archaeological related
costs and externalities are not quantified during the Feasibility Study phase,

(b) insufficient financial resources are available to the contractor within the works contract budget for
the archaeological research, which leads to cost overruns and delays,

(c) inadequate management of the archaeological process by the contractor, and

(d) costly delays in the execution of the works while the archaeological related procedures are being
complied with.

To improve the archaeological permitting, government can look to the environmental legislation. The
challenges with archaeological permitting stem from three sources: lack of clarity in the legislation itself;
capacity constraints among project promoters; and institutional incentives related to the financing of such
work. While the archaeological and the environmental related procedures are equally complex, the two differ
greatly with respect to consistency and clarity. The environmental legislation defines a coherent institutional
framework with associated obligations and responsibilities, and clearly sets forth the steps to be undertaken
by a project promoter, from the filling-in of the initial application up to the issuing (or rejection) of the
environmental permit. In the archaeological protection legislation, in contrast, there is no clear, integrated
and detailed description of the procedure to be followed by a project promoter, from the issuance of the
Urbanism Certificate up to the granting of the permit allowing execution of construction works.

Project promoters lack specific knowledge of the archaeological protection legislation and
procedures. The services contracts for Feasibility Studies preparation usually include little or no reference to
the designer’s specific obligations in this respect, and often do not include appropriate financial allowances.
For example, the terms of reference for the revision of the Feasibility Study of a road bypass project, currently
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under tendering, makes no specific reference to any archaeological related obligation, but only mentions the
Ministry of Culture’s territorial unit as the last of a longer list of stakeholders from whom the designer should
get a permit. Financing of archaeological research is also problematic because archaeological research is not
recognized as a category within the General Estimate of the investment framework content approved through
GD no. 28/2008. There are no general cost standards for archaeological research. Furthermore, the law
unnecessarily restricts archaeological research to history museums only, and consequently, to a closed list of
qualified archaeologists. The incentives do not favor a fair allocation of risk. Rather, the incentive is for the
project promoter to transfer the risk to the works contractor.

To make archaeological permitting more effective the authorities should:

1. Revise sectoral legislation to provide clear and detailed procedures for the archaeological related
permitting process, including clearly-defined compulsory stages, institutional responsibilities and
approval timelines.

2. Feasibility Studies should include, at a minimum, theoretical and field evaluation of the
archaeological potential, so that potential bidders may assess the time and potential costs associated
for archaeological research.

3. Where there is a high level of uncertainty with respect to archaeological potential, allow financing of
the related activities under a cost reimbursement approach so that financial risk is borne by the
project developer.

4. Modify GEO no. 34/2006 in order to allow preventive archaeological research being also undertaken
by other specialized bodies, such as research institutes and universities.

(B) Challenges in Renewable Energy
Timely issuing of connection permits of appropriate validity is critical for the energy sector

Permits for connecting to the power grid are a particular issue for renewable energy projects and can
create disincentives for investment. Renewable energy projects require a permit to connect to the grid.
This requires payment of a non-reimbursable fee even before a connection contract is signed or before
financing is obtained. There are cases when a connection permit was awarded, but a connection contract
could not be signed, during which time the capacity of the grid in that particular location was exhausted.

Expiration of permits is a challenge in the renewable energy sector (RES). For EU financed projects,
promoters often find that permits expire due to the frequent delays in processing the project files. The main
permits required for a project in the renewable energy sector are the Construction Permit, the Connection
Contract, the Environmental Permit and the ‘Licence to operate a power installation’, issued by the regulatory
authority (ANRE). In order to prove the maturity of a potentially EU financed-project and to get a higher score
during project evaluation, a potential investor needs to present certain permits required when implementing
a their project (e.g. construction permit, ATR). Given the limited validity of these permits as well as the delays
and the extended procedures in the public administration for EU-financed projects, in most cases these
permits needed to be re-issued several times, incurring additional non-eligible expenditures for the potential
beneficiaries of EU funds. This issue was partially addressed with amendments of the respective legislation
prolonging the validity of some permits. However, given the lengthy times involved, it remains a problem in
the sector.
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Beneficiaries and investors in the renewable energy sector complain that the regulation and permits
governing the sector are complex and non-transparent. The primary and secondary legislation governing
a RES project issues from various institutions (Ministry of Economy, Ministry of Justice, Transelectrica, ANRE,
OPCOM etc.) and covers various stages of a project separately (connection to the grid, authorisation, energy
production, certification of RES energy, supporting scheme, energy trading, GC trading, etc.). Most potential
investors claim it is difficult to have access a priori to all information needed for a RES project, because the
relevant legislation is too vast, too poorly organized, and not transparent enough.

The lack of long term power purchase agreements is a serious handicap for renewable energy
projects. Forecasting the future price of energy is highly uncertain and speculative: this uncertainty increase
project risk and thereby increases project costs. Most projects must sell their power on short-term contracts.
However, wind and solar PV projects usually require finance of at least 10 years. As no PPAs are legally
allowed at present, banks require higher equity contributions to projects to increase their bankability. This is
an especially large impediment to small generators of renewable energy.

To enhance_the regulatory environment for successful renewable energy projects the authorities should:

1. Develop a comprehensive Code for renewable energy projects to map primary and secondary
legislation, permits, and procedures applicable to RES projects, in order to make relevant legislation
more transparent for potential beneficiaries in a timely manner

2. Align the expiration dates for the permits required during the respective phases in order to avoid
appearance of unjustified increase of non-eligible expenditures for the beneficiaries.

3. Allow standard power purchase agreements for renewable energy projects, which would allow long
term purchase contracts on standardized terms and format, at least for smaller producers. A system
similar to the UK Contract for Difference may be considered.

(C) Environmental Permitting
Environmental permitting is lengthy but the procedures are well-understood by stakeholders

Environmental permitting in Romania is complex, but the procedures are well-defined and aligned to
EU legislation. Environmental permitting actually involves five main, distinct permitting procedures, at the
core of which is the Environmental Impact Assessment (EIA). From a project design point of view, the EIA is a
major investment of time and energy. An EIA can take well over a year, especially if Natura 2000 areas are
involved. ElAs lie on the critical path in the overall project preparation phase; that is, any delay to an EIA’s
completion will probably represent a delay to the Feasibility Study and to the entire project cycle. On the
positive side, the EIA can be carried out in parallel with most other permitting activities. Furthermore, the
EIA is relatively “final” compared to other permits. Once an EIA is completed, it usually does not need to be
done again or significantly amended (unless the project plan is itself amended). An EIA, once completed, is
not usually a major source of further cost, delay, or uncertainty as long as there are no significant
modifications of the project.

The main challenge is managing the high volume of reviews that are needlessly required of the public
authorities. Modifications of the Construction Law (no. 50/1991) introduced to ensure better participation
by the public in the environmental permitting procedures has led to a de facto equal treatment of all
economic and development activities in terms of EA process, irrespective of scope and severity of their
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environmental impacts. According to NEPA officials this has resulted in NEPA and its local structures having
to undertake over 100,000 reviews in 2011. This has led to considerable delays of the entire permitting
process, as well as impacting the quality of the review and decision process. At the end of 2011, about 90,000
environmental decisions were issued, of which more than 90% did not require an environmental assessment
procedure.

A second challenge in environmental permitting is that the quality of EIAs is considered uneven and in
some cases inadequate. This directly impacts investment projects seeking EU funding. This is in part
because of a lack of quality assurance of environmental reports. This, in turn, stems from a shortage of
qualified individuals to carry them out, and an accreditation system that does not clearly distinguish between
qualified and under-qualified individuals.

To enhance the effectiveness and efficiency of environmental permitting the authorities should:

1. Revise the Construction Law (no 50/1991), to reduce the heavy burden on environmental authorities
(NEPA, EPA) related to the permitting process. Initial evaluation for low/no risk activities should be
delegated to local authorities as part of the development authorization process, but with appropriate
safeguards to avoid conflict of interest. Such safeguards could include use of specialized independent
experts to undertake the initial screening.

2. Ensure adequate professional requirements for the companies and individuals that elaborate
technical documentation necessary for environmental permitting.

(D) Other implementation procedures

Legislative changes can accelerate land acquisition in some sectors but improvements in the cadastre
are urgently needed

Land acquisition has been a problem in the past for road projects, but this situation has improved
with the recent legislation supported by the Road Company. Under Law 2010/255, written with the road
sector in mind, both public and private land can be quickly acquired with limited opportunity to appeal. A
court can review the description of the land or, a bit later, the price paid for it. But the act of expropriation is
almost unstoppable. Some delays still occur in land acquisition, but this is usually attributable project
planning weaknesses rather than the legislation.

Land acquisition is a relatively minor issue for environmental projects. These projects have relatively
small footprints compared to road projects, so it is usually straightforward to assemble a plot of land for
them. Solid waste and sewage treatment plants may attract a range of regulatory and legal challenges from
neighbours who contest the location, but these are usually separate from, and subsequent to, the process of
acquiring land.

Land acquisition is a major problem for RES projects because the legal framework for acquiring land
or land rights for transmission lines is inadequate. Although Law 2010/210 was prepared to ease the
process of land acquisition (similar to the one used for roads) it was never promulgated by the Ministry of
Justice. Therefore, Transelectrica (which is solely responsible for land acquisition) must act under an older
law - Law 94/33. This law has a number of problems. For example, it requires an expert analysis to assess
and establish the value of land before the land can be condemned and acquired. This is in contrast to Law
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2010/255, which allows the road company to acquire the land immediately, leaving valuation issues to be
resolved after the fact. The lack of a clear legal framework is adding to time, costs, and uncertainty.

Even where a facilitating legal framework is in place, land acquisition is hampered by the lack of an
accurate, updated, and easily searchable cadastral system. Land acquisition is clearly more difficult
when there is not a complete record of who owns the land, who has easements or other rights on land, and
where exactly the land boundaries lie. This is a universal problem that affects all types of projects.

To improve land acquisition the authorities should:

1. Improve the cadastre. This is a general recommendation with broad application beyond land

acquisition. Romania desperately needs a modern, accurate, updated, and easily searchable cadastral
system. Although a long term activity, the priority in cadastral development could be given to those
locations where major public investment projects are anticipated.

2. Adopt regulations to Law 2010/255 for Transelectrica. Given that Law 2010/210 may never be

promulgated, it may be possible instead to draft regulations to law 2010/255 that would cover land
acquisition for Transelectrica. Although Law 2010/255 was drafted by the road company for
purposes of acquisition of land for road construction, its wording is sufficiently broad that it could
support such regulations.

The payment process should be expedited

During the execution phase of road projects, there are some regulations and practices that contribute
to delays in payment and may in turn affect project timeliness or quality. Contractors and consulting
firms expressed concern that the RC has reduced the role and authorities of the Resident Engineer (RE) and
the supervision consulting firm as defined in the FIDIC contract documents. The REs powers to certify
interim payment certificates and recommend actions to the employer on variation orders, requests for
extension of time and claims of the contractor have been reduced considerably by the RC. This slows down
reviews and approval by the RC and now such reviews can take up to 6 months or more according to one
contractor. In addition, the RC and MOTI are reported to be slow in processing payments to contractors,
allowing in about 120 days for review and approval and only after 120 days can the contractor claim interest
on the outstanding amount. Delays in payments to contractors appear to be a function of cashflow
management by the project promoter and not to any specific regulatory obstacles.

In the case of EU-financed projects, in contrast, cash rationing is less of an issue given that resources for such
projects is ring-fenced by the MOPF. When there are delays it is generally related to the speed at which
reimbursement claims are being processed.

The facilitate contract management the authorities should:

1. Restore the role of the Resident Engineer in technical supervision of works contracts and in
facilitating timely processing of contractual payments, variation orders and extensions of time.

2. Clarify the role of the State Inspectorate for Construction in the quality control phase and also the
role of the Engineer in the actual legislation (Law 10/1995 - related of quality in construction)
where the Engineer is not mentioned.
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The control environment discourages appropriate risk management

Concerns about the control environment and a fear of personal liability for errors contribute to delays in
decision-making at all levels. Project promoters seeking guidance on the interpretation of specific regulations
often find that the regulatory bodies are unable or unwilling to give a definitive opinion that would protect
them in the face of an audit. The regulatory framework does not provide an avenue for project managers to
get clear interpretations of the law, and therefore, they pursue actions that may be inefficient for the project
but that might reduce their exposure to risk. This is particular the case in procurement decisions.

Procurement practices affect all stages of the project cycle. A series of procurement-related issues have been
identified by EC representatives and are currently being addressed by Romanian authorities. Speedy action
to reform procurement practices are needed, as many project promoters complained that effective
procurement of services is their single biggest challenge in project preparation and implementation.
Unqualified firms have frequently won tenders with deleterious consequences for the projects. Hesitation to
engage in public tenders can also discourage project promoters from obtaining the specialized advisory
services they need to supplement their own technical capacity.

I11. Priority Actions to be Considered

To improve the PIM framework, the Government may wish to consider combining actions that strengthen the
strategic and budgetary framework for management of public investment as a whole, as well as regulatory
changes that could enhance preparation and execution at the project level. A comprehensive and detailed set
of recommendations are included separately as draft action plans. Among the actions that could have the
biggest impact, the Government should consider the following:

Project Appraisal and Budgeting

e Reduce the portfolio of existing projects until it is consistent with projected funding levels, and
prohibit any new projects from being funded where the feasibility study is more than 5 years old
(depending on the scale and complexity of the project).

e Strengthen the guidance on feasibility studies by providing sector specific requirements and
guidance, and including an assessment of the project management arrangements, including how
the implementing body will fill any gaps in project management and other implementation skills
that may be exist.

Project Preparation

e Assure that project risks are properly mitigated prior to project implementation by developing a
check list for certifying project maturity which would be signed by the head of the implementing
body (e.g., the Road Company) prior to works contract signature.

e Reduce the use of two-stage permitting (i.e. in-principle agreements) by requiring the TORs for
consultants undertaking feasibility studies to include geotechnical studies to reveal underground
utilities, and an acceptable level of archaeological research to identify potential risks, and by shifting
some liability to utility companies if they fail to provide accurate information on underground assets
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Project Implementation

e Address the capacity deficit in implementing bodies by making it easier for them to contract a

financial management agent and a procurement agent to help manage fiduciary aspects of project
management.

e Improve quality control by requiring technical audits (as well as financial audits) to cover all stages
of the project cycle beginning with the feasibility study

e Reduce the need for revalidation of permits by preventing regulatory authorities from including
excessive detail in the permit and instead require that project specification be “fit to purpose”.
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I. PUBLIC INVESTMENT MANAGEMENT FRAMEWORK

1. This chapter reviews key elements of Romania’s broader public investment management
framework and how they affect the implementation of the public investment program. It focuses on the
core systems and procedures that are overseen principally by the Ministry of Public Finance (MOPF). The
approach taken involves an assessment of public investment management including the (i) legal and
regulatory framework, (ii) organisational responsibilities and capacities, and (iii) key stages of the
investment management cycle including strategic prioritization, project preparation, selection, project
implementation and evaluation. The analysis was conducted through interviews with officials in the MOPF.
The analysis aims to provide inputs to the Government’s plans to strengthen public investment management
in Romania.

2. The scope of the analysis includes both State-financed and EU-financed investment projects, even
though the later are generally ring-fenced within the public investment management framework.
Project identification and prioritisation for EU funded projects is based on a separate strategic document
elaborated in the sector operational programs (SOPs) and takes place against an explicit financing
framework. The national share of financing for EU funded projects is protected from the effects of budget
cutbacks and cash flow restrictions. However, there are indirect impacts on EU funded investment that arise
from an overcrowded investment program resulting in investment management resources being spread too
thin, and from the absence of an effective appraisal challenge function that validates the quality of feasibility
studies (FSs) and project appraisals carried out for the Primary Spending Authorities (PSAs). The impacts of
national processes on EU financed projects are considered in the chapter.

3. The MOPF is taking measures to reform and strengthen the public investment management
framework. Revisions to the Law 500/2002 on Public Finance (PFL)are currently before the Parliament.
The revised law will strengthen aspects of the public investment management framework and incorporate
provisions from a number of recent Government Decisions and Ordinances. The Government is also
establishing a Public Investment Evaluation Directorate in the MOPF tasked with increasing the efficiency and
effectiveness of public investment planning. The new unit will have the mandate for pre-screening new
investment projects, and conducting a portfolio review for rationalization of on-going projects, for all projects
partially or totally financed from the national budget.

4. Public investment management practices can be strengthened to improve the effectiveness of
public investments. The analyses identified opportunities for improvement organized around three central
themes, namely: (i) legal and regulatory; (ii) the investment management cycle; and (iii) role of the MOPF.

e Legal framework: Develop a comprehensive set of subsidiary public investment management

regulations and supporting guidelines. In the medium-term a comprehensive revision of the public
investment management related sections of the PFL should be undertaken so that the Law focuses on
objectives principles and standards and the respective roles of the MOPF and primary spending
agencies (PSAs). More detailed procedural requirements should be left to subsidiary regulations.

e Investment Management Cycle:
(i) Strategic framework for investment planning. Include in the Fiscal Budgetary Strategy (FBS) a clear
statement of priorities to guide sectoral level investment choices and programming. Introduce
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new procedures for the initial screening of investment projects that focus on consistency with
sectoral priorities and resource limits.

(ii) Project preparation and appraisal. Update the specification and guidance for the preparation of
feasibility studies. Strengthen role of the MOPF in reviewing economic, financial and affordability
aspects of projects proposals. Introduce independent appraisal reviews for major investment
projects prior to their approval.

(iii) Project selection and budgeting. Eliminate from the Budget on-going projects that are no longer a
priority or cannot be financed adequately. Only make funds available for FSs for projects that have
undergone initial screening and which stand a realistic prospect of being funded. Major new
investment projects to be financed in the Budget for the coming year to be approved as part of the
FBS.

(iv) Investment program implementation and monitoring. Implement agreed reforms to the financial
control framework and harmonise PSA internal control ceilings for domestically funded projects
with those for EU funds. Establish a framework for monitoring payments delays and addressing
their causes.

(v) Project reviews and evaluations. Require PSAs to carry out completion reviews for all projects
above a threshold size. Initiate a program of independent ex-post evaluations of major projects.

e Role of the MOPF. Implementation of these measures will require a strengthened role for MOPF in
overseeing the public investment management process and in providing an effective challenge function.
The new Public Investment Evaluation Directorate within the MOPF should take the lead in determining
standards and procedures for public investment management and in providing guidelines and technical
support to PSAs. Technical assistance should be sought for the new unit to support its establishment
and capacity building. A program for strengthening central public investment management capacities
in the major sector PSAs should also be initiated.

A. Legal and Regulatory Framework for Public Investment Management

5. The primary legal framework governing public investment management at State Level is
provided by Romania’s public finance legislation, specifically Law 500/2002 on Public Finance (PFL)
and Law 68/2010 on Fiscal and Budgetary Responsibility (FBRL)2. This reflects the practice, common in
most countries, of seeing public investment management as an element of the broader public finance
management function instead of being regulated by separate primary legislation. This approach helps to
emphasise the importance of treating the funding of public investment as part of the wider budgetary
resource management function. However, Romania is unusual in the relatively detailed level at which the
provisions relating to public investment are specified in the PFL In other countries such detail would typically
be specified in regulations issued by the finance ministry.

6. The MOPF is responsible for preparing the medium-term Fiscal and Budgetary Strategy (FBS) for
the next three years as outlined in the FBRL. The FBS, which is presented provides the framework and
resource ceilings within which the Budget is to be prepared. The strategy comprises: (i) the medium-term
fiscal policy and forecasts; (ii) the medium-term expenditure framework; and (iii) a statement of fiscal

2 Public Investment by local governments is regulated by Law 273/2006 on Local Government Finance
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responsibility3. Specific requirements relating to the treatment of public investment in the FBS are detailed in
Article 20 of the FBRL (Annex 1A at the end of this chapter).

7. Chapter III Section 3 of the PFL provides for the management of public investment linked to the
budget process. The 2013 PFL revision, currently before Parliament, will strengthen some aspects of the
public investment management framework and regularise a number of recent initiatives. The public
investment management provisions set out requirements relating to: (i) information on public investment to
be included in the Draft Budget; (ii) the role and responsibilities of the MoPF; (iii) approval of investment
projects and their inclusion in the Draft Budget; (iv) investment project monitoring by PSAs; and (v) projects
financed from external sources. These are outlined in more detail in Annex 1B.

8. Within the framework of the primary legislation a number of government ordinances and
decisions cover different aspects of public investment management. Particularly important are the
decisions relating to the procedures for the appraisal, preparation and approval of investment projects. These
include ordinances on technical and economic documentation required to support the approval of public
investments, establishment and organization of the Inter-Ministerial Council for Approving Public Works and
Dwellings (IMC), and appraisal and selection criteria for inclusion of projects in the Draft Budget. Other
government ordinances, emergency ordinances and decisions are aimed at addressing specific issues that
have arisen in the management of public investment. These have been outlined in detail in Annex 1C.

9. The current legal and regulatory framework is fragmented and uneven, and can be strengthened
to facilitate effective and efficient use of scarce public investment resources. While the framework does
not in itself give rise to delays in the implementation of projects, it does little to ensure the quality of project
appraisal and design or to prevent the investment program becoming heavily overloaded. The following key
issues have been identified:

e Unlike budget systems legislation in many other countries Romania’s PFL does not have the status of an
organic law. This means that it can be overridden by other by other legislation and by Government
Ordinances. This at times results in an inconsistent regulatory framework for public investment
management that significantly undermines role and authority of the MOPF in managing and overseeing
Romania’s public finances, the budget process and the public investment program.

e The link between the provisions in the FBRL relating to investment strategy and priorities as part of the
FBS and the procedures for public investment management elaborated in the PFL and related
government ordinances and decisions should be strengthened. The FBRL contains a section specifying
aspects of the budget process and covering preparation of the FBS that would more properly belong in
the PFL.

e The PFL specifies in considerable detail a number of specific aspects, such as the structure of the public
investment program, the approval of investment projects and the conditions for inclusion of investment
projects in the draft Budget. In other countries such detail would be left to subsidiary regulations with
the law focusing on the principles and main features of public investment management. A regulation
based public investment management framework offers greater flexibility since regulations can be

} The Statement of Fiscal Responsibility is signed by the Minister for Finance and the Prime Minister and attests to the

reliability and completeness of the information in the fiscal strategy and its compliance with the fiscal rules and
principles of responsibility set out in the FBRL.
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more easily updated and revised to take account of adjustments in authorisations or the introduction of
procedural changes and improvements. It also avoids the primary legislation becoming overly detailed.

e The role and authority of the MOPF in overseeing public investment management and in ensuring the
quality of the public investment program can be clarified. Examples of this include the limited role of
the MOPF in the project approval process and the absence of an appraisal challenge function. It reflects
the wider issue, identified in the 2010 functional review of the public finance sector, that the MOPF’s
responsibility for ensuring sound public expenditure investment must be backed by sufficient authority
to withstand political pressures that arise in the distribution in public funds*.

e While the current legal and regulatory framework sets out the procedures to be followed, the
supporting guidelines and backstopping to support PSAs in the implementation of the procedures
needs to be developed. This is normally an important function of a finance ministry and helps to ensure
quality and consistency in public investment management across government.

10. The 2013 PFL revision address some of the weaker aspects of the public investment management
framework. These include the wasteful use of resources on feasibility studies for investment projects that
stand little chance of being financed, and the inclusion of new investments in the Budget at the expense of
making adequate financing available for on-going projects. However, the revision should be seen as an
interim measure prior to the wider review and revision of the Romania’s public finance legislation. This will
be required in order to establish a comprehensive, modern and robust framework for the management of
public finances and also to incorporate changes that will be required with the implementation of the EU fiscal
compacts.

Recommendations

11. A number of actions are required in order to strengthen the legal and regulatory for public
investment management:

e As part of a wider revision of the PFL refocus the provisions covering public investment management
on: (i) objectives, principles and standards; (ii) the respective responsibilities and authorities of the
MOPF and PSAs; and (iii) the role of the MOPF in issuing regulations and guidelines detailing public
investment management procedures and requirements.

e Develop a comprehensive set of public investment regulations covering all elements of the investment
management cycle to replace existing resolutions and ordinances and prepare procedural guidelines to
support the implementation of the regulations. Preparation and issuing of the PIM regulations can
precede the wider revision of the PFL.

e Seek technical assistance to support the MOPF with the preparation of the public investment
management regulations and guidelines and in developing capacities in the MOPF to provide related
training and technical support to PSAs.

World Bank. 2010. Romania, Functional Review - Public Finance Sector, Final Report. Europe and Central Asia
Region, The World Bank. (para 14, page 6).

Requirements for review and revision of Romania’s public finance legislation are discussed in February 2012 IMF
Fiscal Affairs Department report Towards an Improved Budgeting, Accounting and Reporting Framework.
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B. Organizational Responsibilities and Capacity

12. The Budget Department under the Secretary of State for Budget is responsible for both
preparation of the FBS and for the management of the public investment program. The General
Directorate for Budget Policy Synthesis is tasked with coordinating the preparation of the FBS and has a
particular role overseeing the expenditure policy implementation. Other units, principally the Directorate of
Macroeconomic Analysis and Revenue Policy and the General Directorate of Budget Programming are
responsible for the macroeconomic and fiscal framework and for overseeing preparation of the medium-term
expenditure frameworks for the ten largest PSAs that is included in the FBS.

13. The primary focus of the public investment management function in the MOPF has been on
compiling, reviewing and reconciling budget requests from PSAs and on monitoring project
implementation. Responsibility for these tasks is assigned to the Directorate of Investment Programming
which is part of the General Directorate for Budget Programming. The mandate of this unit does not include
overseeing the processes of investment project identification, appraisal, preparation and approval. The
existing team of 11 staff in the Directorate of Investment Programming are sufficient for its current
programming role®.

14. The MOPF has recently decided to establish a new Directorate in the MOPF responsible for
evaluation of public investments that are partially or fully funded by the national budget. The new
Directorate will have 15 positions with one director. The MOPF will staff this unit by transferring civil
servants from other departments including sector ministries. The new Directorate is seen as complementing
the role of the existing Investment Programming Directorate which will continue to be responsible for
coordinating and overseeing the preparation of public investment component of the Budget and for
monitoring public investment expenditures.

15. In the PSAs, public investment management is seen primarily as a function of the implementing
authorities. The PSA itself limited primarily to budgetary and financial oversight including the approval of
projects below the RON 30 million threshold. This contrasts with other countries where the coordination and
oversight of public investment planning and appraisal is a central ministry function and an integral part of the
ministry’s wider policy and program coordination and management role. While the technical and design
aspects are the responsibility of the implementing agencies, the ministry itself usually retains lead oversight
responsibility for the economic and financial appraisal of investment projects.

16. The IMC is responsible for reviewing and approving the project feasibility studies for investment
projects costing more than RON 30 million. The Council, which is chaired by the Minister for Regional
Development and Tourism’ comprises representatives of line ministries with a small technical secretariat.
MOPEF is represented in the IMC by the Secretary of State in charge of the budget or by the high civil servants
in the unit for investment programming in the Ministry. The secretariat is responsible for ensuring that the
required project documentations and permits are in place. It is not tasked with reviewing the technical

6 Prior to 1998 the Public Investment Directorate had a much a stronger role. All feasibility studies had to be
approved by the Directorate which had an establishment of 34 posts including engineers and other technical
specialists. One reason for the downsizing of the Department was that it was seen as “second-guessing” on technical
issues for which the MOPF was not the lead agency in Government. However, this argument would not apply to
economic and financial appraisal for which the MOPF is the lead agency.

7 Recently renamed as the Ministry of Regional Development and Public Administration. .

Project co-financed by the European Regional Development Fund through OPTA 2007 - 2013
29



soundness of the proposals to assess the economic viability of the project which is supposed to be done by the
relevant PSA. Projects which are endorsed by the IMC may be submitted to the Government for approval.
However approval does not guarantee that a budget is allocated to the project.

17. Weaknesses in the PSA level public investment management function have contributed to
absence of any real prioritisation in the projects forwarded to the IMC and submitted to the
Government for approval. Consequently public investment management in the PSAs tends to be distorted
by implementing agency interests rather than reflecting the priorities of the sector as a whole. The lack of
quality control over project preparation and appraisal exercised by the PSA has led to a situation in which
poor project preparation and inadequate design have become major causes of implementation delays and
cost overruns.

18. Requirements for recruiting qualified staff into the new Public Investment Evaluation Directorate
should be addressed. It will be important that the leadership of the directorate is experienced in economic
and financial appraisal of public investment projects. Since staff in other line positions would have limited
experience, the new Directorate could benefit from a program of technical assistance to support its
establishment and related capacity building. Additionally, recognising that the existing Public Investment
Programming Directorate will in future perform a more limited role, there could be scope for transferring
some of its staff into the new Directorate. The Directorate will also require budget provision for engaging
consultants to undertake major appraisal and ex-post evaluations.

19. Requirements and priorities for strengthening the public investment management in PSAs should
be elaborated in a national framework for public investment management. Once this has been done
PSAs should agree on necessary organisational changes and capacity building requirements. This should
follow the establishment and operationalization of the new Public Investment Evaluation Directorate in
MOPF, which should play a key role in advising on and guiding the organisational changes in the PSAs.
Capacity of the MOPF directorates for policy analysis and expenditure strategy development should also be
enhanced in order to support a strengthened initial strategic phase of the budget process and more generally
in strengthening the policy focus of budget planning.

20. The new Public Investment Evaluation Directorate in MOPF should play a key role in addressing
the weaknesses in the current framework and arrangements for public investment that are identified
in this chapter. This will require the new Directorate to take on a broad role that in addition to its envisaged
challenge function in appraising/evaluating major projects prior to their approval, that includes:

e taking the lead in elaborating proposals for a strengthened national framework for public investment
management and in developing the comprehensive set of supporting regulations governing public
investment management;

e assisting the General Directorate for Budget Policy Synthesis for preparing the investment policy and
strategy section of the FBS;

e providing to the IMC validations of economic and financial assessments contained in feasibility studies
submitted for endorsement; and

e together with the Investment Programming Directorate providing guidelines and advice to PSAs on
strengthening their own internal procedures for public investment management.
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Recommendations

21. Required actions focus around supporting the establishment of the Public Investment Evaluation
Directorate in MOPF, the elaboration of an improved framework for public investment management
and related organisational and capacity strengthening:

e Prepare terms of reference (TORs) for the new Public Investment Evaluation Directorate in MOPF that
give it a broad role and responsibility for setting standards and overseeing public investment
management across government, including providing guidance and technical support to PSAs.

e Secure technical assistance to support the establishment of Public Investment Evaluation Directorate
and associated capacity building.

e Develop a National Framework for Public Investment Management to be used in guiding the
preparation of a comprehensive set of public investment management regulations and elaborate
supporting institutional reform and capacity building requirements.

e Based on the new National Framework for Public Investment Management develop and implement a
program for strengthening central capacities in PSAs for public investment management including
reviewing and prioritising public investment choices across their sectoral area of responsibility.

C. Public Investment Management Cycle

22. Key elements of Romania’s public investment management cycle are outlined in Figure 1.1 below.
These include the strategic framework, the initial screening of projects, project preparation and appraisal,
project selection and budgeting, investment programme implementation and monitoring, and completion
review and ex-post evaluation.
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Figure 1.1: Public Investment Management Cycle
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D. Strategic Framework and Prioritisation

23. A broad strategic framework for public investment that sets out sectoral priorities and related
investment requirements consistent with a realistic forecast available financing should guide the
identification and selection of public investment projects. This framework should provide the basis for
an initial screening at project concept stage thereby ensuring that investment choices are consistent with
economic development priorities. It should also bring a focus to the planning of ministry investment
programs that prevents resources being wasted on the preparation of the projects that stand little chance of

financing.

24. Currently in Romania, a number inter-sectoral and sectoral policy frameworks guide the
identification of public investment priorities. These include:

e PSA Strategic Plans. Since 2006, PSAs are required to prepare strategic plans that are updated annually
and submitted to the General Secretariat of Government by July 1st.

e Sectoral Operational Programs (SOPs). The utilisation of EU funds takes place within the framework of
the SOPs prepared for those sectors receiving EU Cohesion and Structural Funds. The current set of the
SOPs covers the 2007-13 programming period. The SOPs include a strategy section and a financial plan.
In the current fiscal situation in which the Government is only able to fund new projects for which EU
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funding is available, the SOPs have effectively become the strategic investment plans in those sectors
receiving EU funding.

e Fiscal and Budgetary Strategy. The FBRL specifies that the FBS should include with the medium-term

expenditure framework “the public investment program, including Government priorities, their
justification and details for the ten largest PSAs in the State Budget” [Law 69/2010 Article 20(3)(a)].
The 2012-14 FBS included a separate sub-section on public investment. This provided a short
statement of public investment policy and the overall funding allocation for public investment covering
the period 2012-14, and gave the total funding allocations for each of the ten largest PSAs backed up by
a list of projects and expected implementation over the period.

25. Issues around the quality, realism and consistency of these individual strategic documents will
needs to be addressed if they are to provide a robust basis for investment programme planning and
prioritisation. Specific challenges include:

e Strengthening PSA Strategic Plans. These currently provide little strategic direction to public
investment planning due to the lack of policy analysis and the absence of any statement of expenditure
priorities. There is also no link to PSA medium-term budgetary frameworks and as a result many of the
proposals contained are unaffordable. A further issues is that the strategic plans are currently prepared
too late to feed into the preparation of the FBS which is required to be submitted to the Government by
30t May. The 2010 Public Finance Sector Functional Review proposed that the PSA strategic planning
exercise be revamped and better integrated with the budget planning cycle. However, this
recommendation has not yet been implemented.

e Improving integration between the SOPs, which provide a more realistic assessment of what is feasible
from a budgetary standpoint with the PSA Strategic Plans.

e Strengthening the analysis of expenditure policies and priorities and their implications for medium-
term budgetary allocations contained in the FBS to provide a more rigorous strategic policy framework
within which public investment planning and management can take place.

26. The FBS provides an appropriate mechanism for bringing about better linkage between PSA
strategic and investment plans and medium-term budget allocations. However, achieving this will
require the MOPF to take a more pro-active role in reviewing and consolidating sector level expenditure and
investment strategies and in ensuring that the investment plans submitted by PSAs are realistic and
consistent with the available resources. The specification of PSA strategic plans would also need to be
reviewed and revised so that these are better integrated with the budget process. This should be
accompanied by better coordination and collaboration between the MOPF and the General Secretariat of the
Government in order to support a unified approach that brings together strategic planning, investment
planning and resource allocation.

27. A longer-term perspective for public investment planning is also required. While the FBS can
provide a medium-term framework for programming public investment expenditures, a more extended
horizon is required to span the stages of investment project identification, appraisal, selection and
implementation. Outside of the SOPs little information is available to PSAs on the likely available funding for
public investment beyond the three-year medium-term expenditure framework. In some key infrastructure
sectors updated sector master plans are similarly not available to guide investment prioritisation and choices.

28. The strategic framework should also be informed by periodic sector level public expenditure
reviews to assess expenditure outcomes and identify measures to improve the effectiveness and
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efficiency of spending programs. Such reviews, which cover both recurrent and investment expenditures,
are a feature of modern budget planning systems and are carried out by the finance ministry or by sector
ministries under the oversight of the finance ministry. For example, in the United Kingdom the Treasury
(finance ministry) undertakes spending reviews of individual ministries every 2-3 years which then lead to
the preparation of thee-year expenditure programs. In Canada strategic reviews are undertaken by
ministries of their major spending programs every four years linked to a requirement to reallocate funding
from lower priority to higher priority programs. In Romania, introducing periodic public expenditures
reviews would provide a firmer basis for updating PSA strategic and expenditure plans to take account of
program performance and changing priorities.

Recommendations

29. To support the development of a strengthened strategic framework for public investment
planning and management the following actions will be required:

e Develop and implement a plan for strengthening the sectoral and investment strategy elements of the
FBS and building the required analytical capabilities in the Budget Department of MOPF. The plan
should integrate existing sector level strategic planning exercises within a realistic medium-term
funding framework.

e To support the expenditure strategy element of the FBS the MOPF should introduce an on-going
program of periodic public expenditure reviews (initially 1-2 sectors per year) to be conducted for the
MOPF and sectoral PSAs. The reviews should be led by the MOPF with consultants engaged to
undertake analytical studies. External financing could be sought to fund the initial reviews.

e Introduce/develop a longer term investment programming perspective that provides a realistic
indicative forward funding framework to guide sectoral master planning in the major infrastructure
sectors.

30. These measures should be seen within the wider context of a strengthened analytical role for the
MOPF’s Budget Department?® in analysing overall government expenditure and investment strategy
options and in reviewing and challenging PSA medium-term expenditure and investment strategies
and plans. The capabilities in the MOPF to undertake this role are currently very limited and will need to be
further developed as part of a wider program for strengthening budget analysis capabilities across
government?®.

E. Projectldentification and Initial Screening
31. Procedures for the identification and initial screening of proposed investment projects are not

sufficiently rigorous. There is a requirement for pre-feasibility studies to be prepared for projects costing
over ROM 30 million as the basis for approval of a project to go forward to appraisal and preparation (Figure

The MOPF’s Budget Department is defined here as comprises the General Directorates under the responsibility of
the State Secretary for Budget.

9 See World Bank. 2010. Romania, Functional Review - Public Finance Sector, Final Report. Europe and Central Asia
Region, The World Bank. (para 26 para 45).
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1.2). However, this requirement is not rigorously enforced. Furthermore, in the preparation, review and
approval of pre-feasibility studies, insufficient attention has been given to either the priority of a project or its
likely affordability. The lack of rigour at the pre-feasibility stage has contributed to project selection
becoming heavily politicised, rather than being driven by policy, technical and economic justifications. This
has resulted in too many projects proceeding to feasibility/appraisal and subsequent approval which, in turn,
has led to a huge number of approved projects for which financing has yet to be found. For example, for the
Ministry of Transport it was reported that in addition to the 100 projects under implementation there were
close to a further 100 approved projects waiting to be financed.

Recommendation

32. The introduction of improved procedures for project identification and screening will require:

e Development of an updated specification for the preparation of pre-feasibility studies that places
greater emphasis on assessing the priority and affordability of the proposed investment;

e Pre-feasibility study (PFS) review guidelines that focus on screening out investment that are not
consistent with sectoral investment priorities, and/or that are unlikely to be economically or
technically viable, and/or stand little chance of being financed.

F. Project Appraisal, Preparation and Approval

33. The process of project appraisal, preparation and approval in Romania involves: (i) the
preparation of a FS, which typically includes securing necessary permits and carrying out cost benefit
analysis; (ii) endorsement of the FS by the relevant ministerial and inter-ministerial bodies; and
(iii) approval of the project to be considered for financing and inclusion in the Budget. A FS is required
for all projects and its subsequent approval by the PSA or by Government (Figure 1.2). Approved projects are
then considered for selection and inclusion in the Budget (see Section D below).
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Figure 1.2: Project Identification, Appraisal and Screening
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Note: Projects under RON 5.0 million can be approved at the level of Subsidiary Spending Authority if the prior endorsement of the
PSA has been given regarding the need and justification for the project.

Feasibility Studies

34. The FS includes a number of stages (see figure 1.3). While the duration of the FS phase can vary
widely, the FS for a large project is likely to require a minimum of 12 months and can take as long as two or
three years to complete for more complex projects. There is often pressure from the project promoter to
shorten the FS period as much as possible. In theory, a FS should determine where a project is technically
and economically feasible and should be considered for approval and financing. In practice, feasibility studies
may also be treated as involving preliminary design and providing the basis for tendering for project
implementation.
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Figure 1.3: Feasibility Study
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35. While securing some financing for a FS does not seem to be a major problem, they are often not
adequately financed with many being severely underfunded leading to sub-optimal quality of the
study. Project promoters generally want the FS to be done as quickly as possible. If the project promoter will
not finance the actual construction of the project, or will finance only a part of it, there is an incentive to move
costs from the FS phase to later in the project cycle. For example, a FS is unlikely to assign funding to
completing detailed archaeological research on a site, even if it is known to be at or near an area of
archaeological interest. Instead, the FS consultant will be encouraged to obtain a “principle agreement” from
the relevant Ministry and then to proceed without doing the research. The research will not be carried out
until after the contract has been tendered and awarded, at the detailed design phase or even later. The cost,
and potential uncertainty, is differed to the project implementation phase. Inadequate funding for FSs has
resulted in a trade-off of quality for quantity. Contractors who subsequently work with the feasibility studies
during the project implementation phase have confirmed concerns about their quality.

36. The consultant selection process for feasibility studies presents a number of problems. One
recurring problem is the wording of the TORs. These are always prepared by the project promoter using
standardized requirements. The writers may have little relevant experience and no clear idea of what the FS
of a large project will entail. There is not a sector specific set of standard formats or criteria for writing TORs.
As a result, the TOR often gives an inadequate or inaccurate description of the study requirements, and/or an
unclear definition of the project itself. The selection process for the FS consultant is an issue. The criteria for
qualification of consultants and the criteria for evaluation of proposals are often poorly defined and sometime
show a weak understanding of the selection process and related legislation. There is a recurring problem
with poorly qualified firms using “front” companies to qualify. Romanian authorities are aware of this issue
and are addressing it, including a proposed amendment to the relevant law. The award decision for feasibility
studies are often challenged, resulting in further delays.

37. Securing urbanism certification, environmental and other permits are an important part of the
feasibility process and can often take over a year to obtain. Requirement in carrying out environmental
impact assessments can be particularly rigorous and time consuming and involve significant costs. Other
permits may involve multiple applications such as where a road or pipeline project crosses several
jurisdictions. Issues around the permitting process are discussed in detail in Chapter II.

38. The sector case studies have highlighted problems with the quality of feasibility studies due to
poor specification of the TORs and an emphasis on selection of consultants on the basis of lowest cost,
rather than technical competence. The framework content for feasibility studies is set out in Annex 2 of
GD 28/2002 and provides a fairly comprehensive outline for PSAs to follow. However it is specified in

Project co-financed by the European Regional Development Fund through OPTA 2007 - 2013
37



relatively general terms and is not backed up by more detailed guidance, for specific sectors and for different
types and sizes of projects. One consequence is that TORs tend to be standardised rather than reflecting the
specific circumstances and requirements of the proposed investment. A further problem is that TORs often
prejudge key project design issues and suggest the desired results and conclusions to be achieved. Not
surprisingly therefore feasibility studies almost always confirm that the project is viable. The award of FS
contracts is almost always based on lowest cost mainly using a lump sum contract. This has resulted in the
cost of undertaking a full FS being typically less than 1% of construction cost, whereas the norm elsewhere is
3-4%.

39. Other factors affecting the quality of feasibility studies include the absence of basic data such as
cadastral information and the location of public utility infrastructure, inadequate information
provided by local partners involved in the project, and the absence or poor quality of field
information. In many cases these issues could be addressed in the FS if appropriate TORs were issued that
specified the tasks involved and allowed for the required resources and time. Proper management of
feasibility studies by the commissioning authority was also identified as an important factor affecting the
quality of the studies produced. Independent quality assurance or appraisal is not carried out for FS except
for EU financed project above EUR50m

40. The recent trend towards the use of design and build contracts for EU funded projects requires a
more detailed preliminary design at the feasibility stage. This is needed to give contractors sufficiently
detailed and robust design parameters within which to prepare their bids. It can involve carrying out at
feasibility stage necessary studies of geotechnical and other site issues that could have a major impact on
project costs. Evidence from the sector case studies indicates that these requirements have so far not been
reflected in either the TORs or funding provision for feasibility studies. In the transport sector inadequate
preliminary design has resulted in major costs increases and implementation delays. While this has been a
particular issue for projects fully financed by the Government, it has also affected some EU funded projects.

Cost Benefit Analysis

41. A Cost-Benefit Analysis (CBA) is performed as part of the FS. GD 28/2008 requires that CBAs are
carried out for all projects costing in excess of €25 million in the case of environment projects and €50
million for projects in other sectors. These limits are consistent with those applicable for projects to be
funded from EU Structural Funds. However, in practice CBA has been required for virtually all publicly
funded infrastructure projects regardless of size and the appropriateness of CBA as an appraisal tool.1°

42. In other countries the formal requirement to undertake cost-benefit analysis usually depends
both on the size and type of investment to be undertaken. It is rarely required for small projects that fall
under a threshold limit or for projects (e.g. schools and hospitals) where the policy requirement and
justification for undertaking the investment has been established and/or where there are significant
economic costs and benefits of the project that cannot be readily quantified (Box 1.1). In these cases the
investment can be justified more appropriately by using cost-effectiveness analysis which compares the costs
of different ways of achieving a particular objective. Feasibility studies almost always confirm that the
project is economically viable.

1 This would appear to reflect a more general requirement for CBA contained in the PFL, prior to its January 2013 revision,

and in GO 980/2005 on the appraisal and selection of public investment projects.

Project co-financed by the European Regional Development Fund through OPTA 2007 - 2013
38



43. In sectors such as roads infrastructure cost-benefit analysis should be an important planning and
decision-making tool in helping to select the most appropriate design alternative and in prioritising
between similar projects. In Romania it has been looked upon more as a formal requirement rather than as
an aid to management decision-making. General and sectoral guidelines that would help to ensure
consistency in approach and cost-benefit analysis outcomes do not exist. Such guidelines exist for EU funded
projects, but these tend not to be applied more widely to other projects in the same sectors. Furthermore, the
sector specific assumptions used are not standardisation, and the capacity in PSAs or in the MOPF to review
and verify the quality of cost-benefit analyses carried out for feasibility studies is limited.

Box 1.1: Ireland - Projects For Which Cost Benefit Analysis Is Required

Ireland’s guidelines for appraisal of expenditure proposals in the public sector emphasise that the
resources spent on appraisal should be commensurate with costs and complexity of projects. The
guidelines recommend:

e A simple assessment for minor projects < €0.5 million.
e Anenhanced pre-feasibility study (PFS) for projects between €0.5 and €5 million.

e A multi-criteria analysis for projects between €5 million and €50 million that establishes
preferences between project options by reference to a set of criteria such as: (i) policy/program
and project objectives; (ii) project cost; (iii) value for money; (iv) social impacts;

(v) environmental impacts etc.

e A full cost-benefit analysis for projects over € 50 million, and also on a case-by-case basis for
innovative, pilot or complex projects costing over €5 million.

Source: Department of Finance. 2005. Guidelines for the Appraisal and Management of Capital Expenditure
Proposals in the Public Sector. Government of Ireland. p11 and Appendix 1

Feasibility Study Review and Approval

44. The process in Romania for FS review and approval follows a number of steps.

e First completed feasibility studies are submitted to the relevant sectoral Technical and Economic
Committee (TEC) for review. The TEC is supposed to review and, if necessary, amend the FS. Most TECs
either rubber-stamp the FS or make only minor amendments to it. TECs almost never amend the FS.

e Second, where required the FS is then submitted for approval by the relevant local authority such as the
local council or county council. This is almost always a purely formal step, except in those instances
where political control of the local authority has changed since the FS was first undertaken.

e Third, projects costing less than RON 30 million are then approved by the PSA, while larger projects
costing over RON 30 million are submitted for endorsement to the IMC.

e Finally following endorsement by the IMC a Government Decision may then prepared for projects over
RON 30 million approving the technical and economic indicators.

45. The procedures for review of feasibility studies focus on compliance with procedural
requirements rather than on the relevance and priority of the proposed investment. The IMC meets
monthly under the chair of the Minister of Regional Development and Tourism and is responsible for
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reviewing the feasibility studies for all projects exceeding RON 30 million. The Secretariat for the IMC is
located in the Ministry of Regional Development and Tourism and is responsible for analysing the feasibility
studies submitted by PSAs and for preparing a report for each project assesses whether it is “eligible” for
approval by the Government. Endorsement of a project by the IMC is decided by a simple majority vote. The
MOPF has a limited role in the IMC since availability of financing is not a specific issue considered in the
endorsement decision.

46. The role played by the MOPF in the investment appraisal and approval of projects appears
inconsistent with its responsibility of under the Article 41(2) of the PFL in setting the methodological
norms, evaluation and selection criteria for public investment projects. In other countries it is
commonly the finance ministry that plays the lead role in overseeing the project appraisal and approval
process. In Romania, the MOPF role is primarily restricted to managing and programming the entry of
approved projects into the Budget.

Appraisal Challenge Function

47. A feature of strong public investment management systems is an appraisal challenge function for
major investment projects that is independent of the sponsoring sector ministry. The authority of the
UK Treasury to “call in” larger projects for review prior to funding is one example. Aside from verifying the
quality of the FS, the appraisal challenge also allows the project to be assessed from a broader outlook than
that of the sponsoring sector ministry. The knowledge that the appraisal might be challenged also helps to
prevent the rigour of a FS becoming subordinated to the interests of the ministry in getting the investment
project approved. This appraisal challenge function is typically located within the public investment
management department in the finance ministry. While it requires a professional capacity within the
ministry to manage the appraisal challenge process, consultants are commonly engaged to carry out the
appraisal reviews particularly for the largest projects for which multi-disciplinary appraisal teams may be
required.

48. The role of the MOPF in Romania to carry out an effective appraisal challenge for public
investment needs to be defined and the capacity for this function needs to be strengthened. The
absence of this function results in projects that are inadequately prepared and of questionable economic
value being approved and put forward for funding from the Budget. The importance of establishing an
effective appraisal challenge capacity in the MOPF has been recently been recognised in the decision taken in
January 2013 to establish a new directorate responsible for economic and financial appraisal/evaluation of
major public investment projects.

49. It will be important that the role of the MOPF is interpreted more widely in setting standards for
project appraisal, providing supporting guidance and capacity building to PSAs, and verifying
compliance with the agreed procedures. An interim step could be for the IMC to be co-chaired by the
MOPF and to have a joint secretariat with the MOPF responsible for reviewing and verifying the economic and
financial aspects of project feasibility studies and the Ministry of Regional Development and Tourism
responsible for the technical and permitting aspects.
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Project Approval - Responsibility and Limits

50. Currently the Government is involved in the approval of projects down to a relatively low
threshold of RON 30 million (Box 1.2), which poses some risks and may results in delays. In countries
with advanced public investment management systems only the very largest and controversial projects are
submitted for approval by the Government. In the more centralised public investment management systems,
such as Chile, the finance ministry may be directly responsible for approving all projects. Elsewhere approval
responsibility is either devolved to the sector ministries or undertaken centrally by the finance ministry with
only a few of the largest projects referred for approval by the Government. There are significant risks in the
Government having a wide approval responsibility, that project selection becomes overly politicised rather
than being driven by politically agreed strategic priorities and by the technical and economic appraisal of the
specific investment.

Box 1.2: Investment Project Approval Authority

In other EU countries approval for all but the largest projects typically takes place at the level of the
sector ministry. For example, in the United Kingdom the Treasury (finance ministry) sets a limit for
sector ministries above which a project requires its approval. In the case of roads projects this limit is
set at GBP 500 million. The Treasury also reserves the right to “call-in” other projects for review prior
to approval. In Ireland, the very largest projects are referred for Government approval.

In Chile, which has a highly developed public investment management system, appraisal and approval
is centralised in the economic planning ministry, which undertakes an initial assessment of the project
and subsequently a detailed cost-benefit analysis. Based on the results of the cost-benefit analysis and
taking into consideration the sectoral medium-term budget envelope the investment project is either
approved or rejected. Sector ministries then request a draft budget appropriation. Sector ministries
typically maintain a bank of approved projects against which subsequent funding decisions are
prioritised.

51. The endorsement of projects by the IMC and their approval by Government carries limited
meaning since many projects approved stand little chance of being financed. As noted earlier, the
failure to consider the likely availability of financing in the initial screening of projects results in considerable
waste of time and resources both in preparing feasibility studies and in their subsequent endorsement by the
IMC and approval by the Government.

52. The existing procedures for approval of projects should be reformed to address current
weaknesses and bring procedures more into line with good practice elsewhere. Key issues that will
need to be addressed in elaborating the new procedures include: (i) refocusing the role of the Government
away from approving individual projects, except for a small number of the largest projects, towards the
approval and monitoring of sector policies and strategies and related public investment priorities; and
(ii) adopting a more decentralised approval system by raising PSA project approval limits in those
sectors/PSAs in which project preparation and appraisal procedures and capacities have been validated as
meeting an agreed benchmark standard.
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Recommendations

53. Recommendations for reform and strengthening of procedures for appraisal, preparation and
approval of projects cover:

e Revising the specification for feasibility studies to include: (i) sector specific requirements and
guidance; (ii) proposed project management arrangements; and (iii) an stronger preliminary design
element for projects that are to be implemented using design and build contracts.

e Adjusting estimates/norms for FS costs to reflect more rigorous technical requirements and emphasise
technical quality and capabilities in selection criteria for consultants undertaking feasibility studies.

e Revising/updating TORs for IMC to: (i) give greater emphasis to quality of project and technical and
economic appraisal; (ii) provide for the IMC to be chaired or co-chaired by the MOPF.

e Establishing capacity in new Public Investment Evaluation Directorate in MOPF to manage an effective
appraisal challenge function and oversee the independent review/appraisal of proposals for selected
major investment projects. Provide a budget line for engaging consultants to carry out these reviews.

e Undertaking a review of investment project approval authorities and limits so that the Government only
approves the largest and most complex projects. The review should also include the future
requirement for and role of the IMC, or equivalent body. There is little benefit to retaining IMC in its
current role.

G. Investment Project Selection and Budgeting

Project Selection

54. Selection of investment projects for financing is done by the PSAs as part of the preparation of the
Budget, but in many sectors is not based on clear prioritisation criteria. Approval of a project by the
relevant sanctioning authority (the Government for all projects above RON 30 million) is a pre-condition for
its inclusion in the Budget. Because the number of projects approved greatly exceeds the available financing,
the approval process itself has limited impact on the final choice investments to be financed. Projects that are
to be financed from the EU and other external financing agencies are prioritised. In the case of EU funded
projects, the selection is based on the SOPs and therefore reflects some strategic analysis and prioritisation.
The underlying basis of prioritisation and funding decisions for nationally financed projects is unclear and in
some cases politically rather than strategically driven.

55. A consequence of unclear prioritization criteria has been that the public investment program is
overloaded resulting in delayed and extended project implementation. This has caused project benefits
to be significantly deferred with consequent economic loss. The overloaded investment program also has a
wider impact by diffusing often limited program and project management capacities. An analysis of the 2012
investment programs in the transport and environment sectors highlights these issues. At 2012 levels of
financing it would take 9 years to complete the portfolio of projects already included in the budget of the
Ministry of Transport Infrastructure, and 11.5 years for those in the budget of the Ministry of Environment.
This issue is further illustrated by the number of projects on which implementation commenced prior to
2000. In the case of the Ministry of Transport Infrastructure this amounted to 10 projects (10% of the total
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number of projects in its 2012 budget), while for the Ministry of Environment and Forests the number was 23
(36% of the total). Additionally, the Ministry of Transport Infrastructure had at the end of 2013 around 100
projects that had been approved by the Government that had yet to receive financing and inclusion in the
Budget.

56. The MOPF has in recent years taken steps to eliminate non-performing projects and to limit the
pipeline of new projects going forward for approval, but these measures have yet to take full effect.
While there is little evidence that the number of projects in the investment program has decreased
significantly in recent years, the recently introduced requirement that existing projects be adequately
financed in the budget before new projects are introduced (except where external financing is available) has
been effective. In the 2012 budget for the Ministry of Transport Infrastructure only one out of eight new
projects was to be fully financed from national sources. However, the measures taken, which have been
regularised in the 2013 PFL revision, are focused on addressing the symptoms of an overloaded investment
program rather than the underlying causes which are the lack of a realistic and resource constrained sector
strategy and an effective initial screening process at project concept stage. There are risks that the approach
taken is too short-term in its outlook and could have unintended consequences including a negative impact
on the quality of project preparation and appraisal (Box 1.3).

Box 1.3: Measures to Limit the Approval of Projects and Inclusion of New Projects in the Budget

The January 2013 PFL revision included two provisions# aimed at: (i) limiting the number of projects
being submitted for approval; and (ii) ensuring that projects included in the budget are adequately
financed.

e Article 43(6b) forbids PSAs from incurring expenditure on feasibility and other studies related to an
investment project if the project cannot be included in the public investment program for the next
budgetary year. There is a danger that this could result in shorter timelines for feasibility studies
with consequent negative impacts on the quality of project preparation. It is quite normal that
feasibility studies are carried out well in advance of the inclusion of the project in the Budget since
they often take 12-18 months to complete, with subsequent review and other pre-projects actions
requiring further time.

e Article 43 (9) requires that the public investment program only includes those projects whose
financing requirements can be entirely covered within the financial limits set in the medium-term
expenditure framework contained in the FBS. This requirement is inappropriate since the
implementation schedules for many projects can be expected to extend beyond the three-year time
horizon of the medium-term expenditure framework, particularly when the time taken for
tendering and contractor mobilisation is taken into account. This emphasises the need for a public
investment decisions to be framed within a longer term planning and financing perspective.

# These provisions had previously been issued under GEO 26/2012

Integration with the Budget Process

57. The present procedures for the selection and budgeting of public investment projects highlight
the lack of integration between strategic planning, investment programming and budgeting. The key
elements of such an integrated framework are: (i) sector level strategic plans are developed within realistic
medium-term expenditure ceilings that include planned spending on public investment; (ii) investment
project identification is driven from the strategic plans with projects undergoing initial screening for
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consistency with sector strategies and investment envelopes; (iii) project preparation and appraisal lead to a
well prioritised pipeline of projects to be financed that reflect a realistic assessment of the available
investment funding over the medium-term; and (iv) investment projects, once entered into the Budget, are
assured of funding sufficient for their timely completion.

58. Romania’s medium-term budgeting calendar (Annex 2) could provide an appropriate framework
within which these elements can be linked. As noted previously in Section D, the initial strategic phase
leading to the preparation of the FBS has a critical role in strengthening linkages between sector strategies
and investment allocations. This part of the budget preparation cycle, which should involve updating of
sectoral expenditure strategies and consultations between the MOPF and PSAs, is still not sufficiently
specified in either the FBRL or in the 2013 PFL revision which makes no reference to the FBS. For example,
this initial stage could provide the point at which decisions were made on which major new investment
projects should be financed in the Budget for the coming year. This would enable the Government to confirm
the selection in its approval of the FBS, and allow the PSAs to proceed with preparing for implementation to
commence in the following year.

59. There are inconsistencies between the timetables for preparation of the FBS and the Budget
which suggest that the preparation of the FBS has still to be fully integrated as a key stage in the
medium-term budgeting calendar. For example, the FBRL requires the FBS to be submitted to Government
by 30t May, yet the 2013 PFL revision requires the medium-term macroeconomic and social indicators
(which are part of the PFL) to be published on June 1st. Similarly, the PFL sets a deadline of 31st July for the
MOPF to submit PSA medium-term expenditure limits to the Government whereas planned spending limits
for the 10 largest PSAs were included in the FBS. Resolving these inconsistencies and developing and issuing
a single integrated budget calendar that includes the preparation of the FBS is an urgent requirement.

60. The presentation of the public investment program in the Budget is comprehensive but could
benefit from including a brief narrative description of the investments being undertaken. The
investment program is detailed in a separate annex to each PSA’s budget which contains a datasheet for each
project comprising:

e Basic data on the project including location, date of FS, total estimated cost and date of the cost
estimation, project duration, start date, and scheduled completion date.

e An expenditure table showing (i) total estimated cost; (ii) actual expenditure in preceding years; (iii) an
updated estimate of expenditure for the year just ended; (iv) estimated expenditure for the current
financial year and the following three years; and (v) any balance of expenditure required to complete
the project in subsequent years. The table additionally separates out financing from nation budgetary
and non-budgetary sources, and from external grants and loans. Counterpart financing for EU financed
projects is also separately identified.

Recommendations

61. Measures aimed at ensuring that the on-going investment program is adequately financed and
better integrated with Romania’s budget planning process include:

e Undertake further rationalisation of the portfolio on-going projects included in the Budget to eliminate
those that are no longer a priority or on which little progress can be made at current levels of funding.
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¢ At sector level restrict inclusion of new nationally financed projects into the Budget until the
existing portfolio can be completed within five years at current levels of financing.

e (Clean up the “pipeline” of approved projects awaiting funding by:

¢ making the “approval” of projects lapse after five years if no firm source of financing has been
identified (lapsed projects may be resubmitted to the relevant authority for approval provided
that the FS has been updated);

¢ requiring that feasibility studies are only funded for major projects that have passed through
pre-feasibility and project screening phase and for which the potential availability of financing
has been confirmed; and

¢ managing the “pipeline” of approved projects awaiting funding by providing PSAs with an
overall financial limit for approved projects still to be included in the Budget - once this ceiling
is exceeded no new projects should be considered for approval or for feasibility studies, unless
offset by the withdrawal of an existing approved project.

e Develop and issue an integrated planning and budgeting calendar and supporting guidelines that sets
out all steps involved in the preparation of the FBS and the Budget. Special attention should be given to
elaborating the initial strategic planning phase of the budget process leading to the preparation of the
FBS.

e Include major new investment projects to be financed in the Budget for the coming year in the FBS for
government endorsement.

H. Investment Program Implementation and Monitoring

62. This sub-section considers issues around project implementation and the regulatory framework
for the management of investment program implementation. It covers project implementation, budget
releases, reallocation procedures, public internal financial control and audit, payments, and arrangements for
monitoring investment program implementation. It does not consider procurement management since this is
treated separately in the following chapter.

Project Implementation by PSAs

63. The project implementation stage of the project cycle has several steps and starts with the
contract for the project being tendered and awarded. Tender documents are often based on the FS. The
contract is awarded primarily using an open selection process. The current system of tenders and awards is
consistent with EU standards in theory. The wining contractor then carries out the detailed project design.
The detailed design stage is a very critical part of the project cycle. During this stage the permits are reviewed
and re-approved. As noted above, during the feasibility phase, most permitting agencies issue principle
agreements instead of true permits. The then requires the actual work of permitting to be done later,
typically during the detailed design phase. At this point, the contractor must go to the various agencies and
find out exactly what is really needed in order to carry out construction. Finally, a construction authorization
is issued and the contract is implemented. Before the final takeover of the project, the PSA will undertake ex-
post inspection and submission of as-built drawings. The inspection, submission of as-built drawings, and
final taking over are important and complex parts of the project cycle which usually proceed smoothly.
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64. A number of delays can be attributed to problems encountered during the detailed design stage
and one of the most common problems encountered at this stage is with permits. During the detailed
design phase many of the permits have to be reviewed and reapproved, in some cases because the technical
solutions approved at the FS stage are being modified. More frequently, however, it is because the permit
issued earlier was a principle agreement rather than a formal permit. This is a major weakness in the existing
project cycle and results in critical delays and uncertainty. Effectively, as explained above, Romania has a
double permitting system. A provisional permit is issued at the FS stage in the form of a principal agreement,
and then a “real” permit is issued during detailed design. The second permit review often uncovers new
issues that were not anticipated during the FS stage, since the contractor must go to the various agencies and
find out exactly what is needed in order to carry out construction. This often leads to delays as the contractor
may either discover previously unknown underground assets (gas pipelines, cables, water pipes, etc.) that
must be relocated or designed around, or the Ministry of Culture may classify items as relics or other issues of
archaeological significance. These types of issues occur regularly and are a frequent source of delay.

Budget Releases

65. Budget releases to PSAs are based on the annual budget appropriation, but may be subject to
revision and expenditure capping in the event of revenue shortfalls. Article 48(2) of the PFL specifies
that the Budget is released to PSAs in quarterly allocations sub-dived by chapter and title based on proposals
submitted by the PSAs. The PSAs then distribute the allocation between their subordinated spending
authorities. The Government may further impose monthly spending limits in circumstances where it
considers this necessary to maintain macro-fiscal stability [Article 49j(4)].

66. The 2013 PFL revision introduces a new article setting out measures aimed at giving investment
project implementers and suppliers greater certainty over the limits of funding available in the
annual budget. Specifically, it requires PSAs: (i) to notify project implementers and suppliers of project
appropriations included in the public investment program within 30 days of the approval of the Budget by
Parliament; (ii) together with project implementers and contractors/suppliers to update execution/delivery
and associated payment schedules consistent with the project appropriations included in the Budget; and
(iii) to receive and pay for works, services and products provided in compliance with a contract up to the
value of annual budgetary appropriation and quarterly funding release. These provisions increase the
transparency of the relationship between the PSA, project implementer and contractors/suppliers. They
should also make it more difficult for PSAs to reallocate available funding between projects without taking
into account existing contractual commitments.

Reallocation (‘virement’) Procedures

67. Reallocation procedures for capital investment projects are less flexible than for other
expenditure and recognize the need to maintain the integrity of project budgets while maintaining
flexibility to respond to variations in project performance.

e Article 47 sets out the general procedures regarding reallocations. These prohibit increases in or
reallocation of appropriations from employee expenses and, in the 2013 PFL revision, reallocations
from capital to current spending. Within these restrictions the transfer framework provided by the
recent revisions to the PFL is overly permissive with PSAs able to make reallocations between sub-
divisions totalling up to 20% of the total appropriation for the Chapter. Provisions for allocations
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between Chapters are more restrictive, requiring approval of the MOPF and may not be carried out
during the first half of the year.

e Article 44 sets out the special rules regarding reallocations between capital investment projects. These
allow PSAs to request the MOPF to sanction reallocations between projects in situations where an
investment project cannot be implemented as planned. The recent revision of the PFL prevents
allocations from investment project budgets to “other investment expenditures” such as pre-feasibility
and feasibility studies, and land purchase costs except in the case of externally financed projectsii.

68. The provision for reallocations between capital projects could be strengthened further to avoid
potential abuse. Where projects cannot be implemented as planned it makes sense to allow reallocations to
other projects on which progress can be accelerated provided that this involves no increase in the total
estimated cost of the project. However, there are dangers of reallocations being used as a form of cash
rationing in managing payments on an investment program that is already overloaded, potentially
reallocating resources away from high priority projects. A further risk is that overuse of reallocation
procedures reduces the incentives for realistic budgeting and adversely affects the quality of project
management. MOPF officials indicated that to some extent these risks were reduced by their review of
reallocation requests which aimed to ensure that there would be no adverse effects on the projects from
which funding were being reallocated.

Public Internal Financial Control (PIFC) and Internal Audit

69. The internal financial control and internal audit framework in Romania is characterized by
retention of ex ante financial controls and gradual progress towards putting in place an effective
internal audit system. This is despite a commitment undertaken prior to Romania’s EU Accession to reform
the existing public internal financial control environment towards one that emphasizes managerial
responsibility and accountability, backed up by an effective internal audit system. The timing for this
changeover has been progressively pushed back and currently there is no clear deadline.

Preventive Financial Control

70. Preventive financial control in Romania is exercised by the granting of visas required for
transactions to be processed and is carried out at two levels - own preventive financial control (OPFC)
and delegated preventive financial control (DPFC). OPFC is organised in all public structures, usually in
the finance and accounting departments and operates under general rules set by the MOPF. In the event of a
visa being refused management may still perform the respective operation under its own risk with the
financial controller required to inform internal audit, the MOPF and the Court of Accounts. MOPF consent is
required for the appointment of financial controllers. DPFC is carried out by the MOPF through Delegated
Financial Controllers appointed in around half of the PSAs where audit missions identified continued risks in
managing public funds. DPFC is focused on operations that are considered high risk due to their size or type
of transaction. Ceilings above which DPFC applies are set by ministerial order for each PSA and each
Delegated Financial Controller. However, on average the control ceiling for national funds is around
RON 25,000 and for EU funds, where public institutions are direct beneficiaries, around EUR 200,000 (Box

"' Presumably because in such cases the external financing agency has agreed the funding of these costs.
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1.4). As with OPFC, in the event of a visa being refused management may still perform the operation with the
MOPF and Court of Accounts being informed.

Box 1.4: Public Internal Control for EU Funds

The systems for managing both European funds and national budget resources observe the overall
internal control and management principles described by the European Acquis Communautaire.
Protecting EU financial interests and anti-fraud inspection are responsibilities of the MOPF, the Audit
Authority, the Department for Fight Against Fraud and specialized internal structures.

Financial control of EU funds is exercised by MOPF and by each implementing entity or public institution,
coordinating or hierarchically superior under the following forms:

e own preventive financial control exercised over all financial project operations on budgetary
commitments and authorization;

e when public institutions are direct beneficiaries of EU funds, delegated preventive financial control
exercised on all financial project operation on budgetary commitments and authorization over a
certain threshold value, based on risk analysis (currently, the average threshold is set at EUR
200,000);

e Dbasicinternal control;

e internal audit.

71. The Government’s public internal financial control strategy is focused on strengthening OPFC and
integrating it within managerial responsibility. Following completion of this process and verification that
the overall systems in the PSA are compliant the DPFC should be withdrawn. Although most PSAs are now at
least partially compliant, it seems that some PSAs, particularly those which are newly created, have asked
MOPF to reintroduce DPFC. This reflects a reluctance among these PSAs to take on full managerial
responsibility that may be related to a lack of confidence in the capacities of their own civil servants. Overall,
the MOPF considers that Delegated Financial Controllers now play more of a guidance and advisory role in
PSAs.

Internal Audit

72. Internal audit departments have been established in all PSAs and operate within a decentralized
system. Their focus is gradually shifting from financial compliance towards systemic issues and risks. The
legal framework for internal audit in Romania is governed by Law 672/2002 on public internal audit which
was republished in December 2011. This law sets out the framework for organizing internal audit within the
public entities and the responsible structures for coordinating and supervising public internal audit activities.
These comprise the Committee for Public Internal Audit, the Central Unit for Harmonizing Public Internal
Audit, and the Internal Audit Committees and Public Internal Audit Departments. The Public Internal Audit
Departments are required to undertake system audits to assess management and internal controls,
performance audits of PSA programs and activities, and regularity audits. Consistent with the draft General
Methodological Norms on Internal Audit, which describes the three levels of performing the internal audit
(regularity, system, and performance audits), there has been a marked shift in focus from regularity audits,
based on risk analysis, to system audits. The Court of Accounts is responsible for external evaluation of the
internal audit functions. At the level of PSAs, the role of internal audit is not fully clear to the management.
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As a result, internal audit has yet to have a significant impact on strengthening management systems and
procedures.

Payments

73. Delays in payment were identified as a significant issue by contractors and had resulted in a
number of international construction firms closing their operations in Romania. This appeared a more
significant issue for nationally funded projects which are more subject to cut-backs and cash rationing in the
event of Treasury liquidity problems. A further factor is the adequacy of the original budget allocation and
the extent to which PSAs have to ration available funding across an overextended and overcommitted
investment program. Bureaucracy was also a cause of delay, although the internal control system was not in
itself a significant factor with most payments being processed within 1-2 days.

74. On EU financed projects payment delays were more related to the speed with which EU
reimbursement claims could be processed. The MOPF has ring-fenced allocation of national funding
shares for EU financed projects and prioritized the release of these funds when required. However,
difficulties in securing timely reimbursement have arisen due to document processing delays, problems with
securing timely recovery of advances to contractors, interruptions resulting from audit queries and
reductions in levels of funding eligible for reimbursement from the EU due to adverse audits (Box 1.5). These
have resulted in increased short-term cash demands on limited national budgetary resources with the MOPF
unwilling to make additional financing available until reimbursement had be received. In the case of
reductions in eligible funding more significant revision to the Budget has been required.

Box 1.5: Possible Causes of Delays in Reimbursements on EU Financed Projects

Document Processing Delays. Delays occurring at the beneficiaries’ level due to the relatively large
volume of documents to be prepared for submitting a reimbursement request; delays in processing
beneficiaries’ reimbursement requests due to poor management, bureaucratic procedures (including
layers of control procedures) and insufficient (qualified) staff compared to the volume of documents to be
processed for a payment to be approved; delays in processing payment requests by the managing
authorities in sending them to the Certifying and Paying Agency in order to reimbursement from the EU.

Recovery of Advance Payments. Arrangements for advances granted to public or private beneficiaries
stipulate that the pre-financing is to be recovered over the life of the contract. This is done by applying a
percentage recovery rate to the amount included in intermediate reimbursement requests (arrangements
vary for different SOPs) until the advance has been fully recovered. Advances have been granted from
both EU funds resources and national budget resources in order to speed up the EU funds absorption.
Significant problems in the recovery of advances have been experienced. These have been due to delays
in project implementation which have resulted in relatively large amounts of money remaining to be
recovered from the beneficiaries (in the absence of works done or goods supplied). This has led to
additional pressures on the national budget.

Adverse Audits. Payment suspensions on operational programs following adverse EU or national audits
have resulted in the national budget having to make up the shortfall in project financing to supplement
delayed or reduced disbursements of EU resources. The time taken to resolve audit queries has resulted
in significant delay in the submission and processing of reimbursement claims to the EU. Additionally,
where adverse audits have resulted in financial corrections being applied to the level of EU funding,
additional national financing has had to be obtained in order to cover the increase the share of funding
that is not eligible for reimbursement by the EU.
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Implementation Monitoring

75. Arrangements for monitoring the implementation of the public investment program reflect the
primary role of the MOPF in the programming and monitoring of public investment spending. Article
44 of the PFL requires PSAs to submit to the MOPF quarterly monitoring reports on the implementation of
public investment projects. The reports are required to explain any issues that have arisen in the
implementation of the investment program and the remedial actions to be taken. Reporting follows a format
specified by the MOPF in GO 1202/2008 which also increased the frequency of reporting to monthly!2. The
focus is on financial performance information although information for percentage physical completion is
also included. The reports form the basis for periodic reports presented to the Government on the
implementation of the public investment program. They are also used in evaluating requests submitted by
PSAs for reallocations between projects.

76. The monthly monitoring reports contain little qualitative information on investment project and
program performance and of any remedial actions being taken. The frequency of the reporting is also
excessive and can be contrasted with practice elsewhere of requiring quarterly or half-yearly monitoring
reports. The follow-up on the monthly monitoring reports is quite limited, reflecting both their content and
the MOPF’s limited public investment oversight role.

77. The establishment of the new Public Investment Evaluation Directorate could provide an
opportunity for strengthening procedures for monitoring investment program implementation. New
procedures and guidelines should be built around the use of monitoring information by management, rather
than on information reporting. For example, the MOPF could provide guidance to PSAs on organising
quarterly investment program review meetings at which the performance of major investment projects is
discussed and necessary actions identified to improve performance. The MOPF could be represented at these
meetings. An initial step in developing guidelines would be to undertake a review of existing arrangements
for investment program monitoring in the major sector PSAs that identifies existing good practice that could
be replicated more widely.

Recommendations

78. As a part of the wider measures being taken to improve Romania’s budget execution systems the
following actions to strengthen investment implementation and monitoring were identified:

e Update the action plan for implementing already agreed reforms to the public internal financial control
environment and include necessary capacity building requirements in PSAs.

e Analyze if PSA control ceilings for nationally funded expenditures could be harmonized with those for
EU funds.

e Establish a framework for reporting and monitoring payment delays in key PSAs and their causes.
Identify and implement interventions to tackle the underlying issues.

e As part of the broader regulatory framework and guidance for public investment management, develop
model procedures and guidelines for monitoring by PSAs of the implementation of their investment
programs including identifying and reporting on actions to be taken. The procedures should also

2 The 2013 PFL revision regularises this change by increasing the reporting frequency to monthly.
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address requirements in the MOPF for monitoring implementation of the public investment program as
a whole.

I. Completion Review and Ex-Post Evaluation

79. There is currently no requirement for PSAs to undertake project completion reviews or program
in place for carrying out ex-post evaluations of major investment projects and programs (Box 1.6).
Learning from and feeding back the lessons of experience from the implementation of completed projects into
the planning of new public investment initiatives is an important element of an effective public investment
management system. In Romania, without any general guidance, practice varies across PSAs. Even in major
sectors such as transport there is little systematic review of project implementation experiences or
evaluation of project outcomes. In the MOPF there is no information available on the performance of the
investment program in terms of the extent to which expected benefits have been realised.

80. While the immediate public investment management priorities should be to strengthen the
planning, appraisal and implementation of Romania’s public investment program, a start should be
made to put in place procedures for project completion reviews and ex-post evaluations. This will take
some time and in PSAs will need to be linked to wider initiatives to strengthen their central capacities to for
policy analysis and program development and oversight. A first step would be for the MOPF to set out clearly
the framework and requirements for undertaking completion reviews and ex-post evaluations and to develop
supporting guidelines for use by PSAs.

Box 1.6: Completion Reviews and Ex-Post Evaluations

e Investment Project Completion Reviews assess the efficiency with which the projects outputs have
been achieved. They typically focus on issues relating to the technical design, implementation
experiences, and management arrangements. They look at actual project costs compared with the
original estimates and compare these with costs of other similar projects. An effective programme
of completions reviews identifies key lessons for the design and management of new projects. It
also helps to identify requirements for strengthening program level management and financial
procedures in the PSA and its implementing authorities. Project completion reviews are typically
carried out or commissioned by the implementing agency or the project or by the overseeing
ministry, often within general guidelines set by the finance ministry.

e Ex-Post Evaluations are usually undertaken for a sample of major projects or at programme level.
They are more focused on the extent to which envisaged outcomes, incomes and economic benefits
are likely to be realised. An ex-post evaluation is usually carried out 3-5 years after project
completion in order to capture information on the extent to which outcomes are being realised. .
TORs for evaluations should emphasise the independence of the evaluation. For this reason they
should not be carried out by the managing authority responsible for the project or program. While
they may undertake by the sector ministry, it is common for major evaluations to be commissioned
by the finance ministry particularly if the finding are considered likely to have wider relevance for
other sectors or ministries.
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Recommendations

81. Proposed actions to feedback implementation experience into the planning and design of new
investment projects cover:

e Developing guidelines for undertaking project completion reviews and commissioning ex-post
investment evaluations. The guidelines should identify: (i) the respective roles of the MOPF, PSAs and
project managing authorities; and (ii) how review and evaluation findings should be fed back into
strengthening the planning and management of investment programs and projects.

e Introducing a regulation requiring project PSAs to undertake completion reviews for all projects above
a specified threshold size.

e [nitiating a program of ex-post reviews of major projects to be funded from the MOPF budget and
commissioned by the new Public Investment Evaluation Directorate. Initially 3-5 evaluation might be
carried out annually. Guidance and oversight should also be provided to PSAs wanting to undertake
these.

J. Reform Strategy and Change Management

82. Going forward, in addition to the planned revision of the PFL, the MOPF could undertake a two-
pronged strategy for reforming public investment management in Romania. This would include: (i)
consolidate the role, responsibility and capacity of the MOPF for public investment management; and (ii)
strengthen public investment management focusing particularly on rationalization of the current investment
portfolio, prioritization of the new projects with adequate supporting documentation such as FS and CBA, and
streamlining the critical process of permits.

83. A core requirement will be a stronger and more proactive role for the MOPF in public investment
management. The role, mandate and the capacity of the Public Investment Evaluation Directorate
responsible for increasing the efficiency and effectiveness of public investment planning should be clearly
defined. This includes: (i) introducing a longer-term public investment strategy framework, consistent with
the government’s medium-term fiscal and budgetary strategy, and within which PSAs can development their
investment plans and identify and prioritise investment projects; (ii) ensuring that quality standards for
project preparation are being met and that major investment projects are subject to independent review and
appraisal; (iii) in providing guidance and support to PSAs in strengthening public investment management in
their sectors; and (iv) in acting as the primary adviser to the Government on whether proposed investments
represent an effective and efficient use of limited public resources.

84. Key priorities for strengthening the public investment management process in Romania include
rationalization of the existing portfolio and strengthened framework for screening and prioritizing of
new project. A review of the existing project portfolio could potentially free up fiscal space for new priority
projects. Specifically, the reform agenda could focus on three key areas, namely (i) strengthening the
strategic framework for public investments, and (ii) managing the pipeline of project and strengthening the
existing procedures for project selection, approval and budgeting, and (iii) streamline the permitting rules
and processes.

85. Reforming the public investment management process will require high level commitment and
leadership and active change management. The MOPF will have to take a leadership role for
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strengthening public investment management in Romania. These reforms will pose significant change
management challenges for the MOPF. Resistance to the reform will need to be managed by preparing staff,
managers and stakeholders (including parliament, audit and the general public), for change by disseminating
an overview of the planned reforms, including their goals, means, and timing. This should be undertaken by
conducting regular conferences and events, and using the MOPF webpage to communicate the objective and
progress.
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Annex 1 A: FBRL Article 20 - Provisions Relating to Public Investment

Chapter VI, Article 20 of the FBRL sets out the requirements for treating public investment within the
Government’s fiscal and budgetary framework. Effectively this involves outlining the Government’s strategy,

priorities and planned medium-term spending allocations for public investment. Specifically, the Law
requires that:

e The medium-term fiscal framework contains updated forecasts for the current year and the next three
years for capital expenditures to be financed from the consolidated general budget along with actual
expenditure in the previous two years [Article 20 (2.a.iii)]

e The medium-term expenditure framework sets out at an aggregated level the spending plans of the
Government for the next three years covering:

oexpenditure priorities and their justification in terms of improvements in policies, in the effectiveness
and efficiency of public services, and in the quality of regulatory activities and initiatives to promote
private sector growth [Article 20 (3.a)];

othe resulting consolidated budgetary expenditure allocations broken down between: (i) state

government expenditures with allocations for the 10 largest PSAs separately detailed;
(ii) expenditures of the other components of the consolidated general budget; and (iii) the
expenditures of the centralised administrative territorial units [Article 20 (3.b)].

othe public investment program, including a statement of the Government’s investment priorities with
a detailed breakdown provided for the ten largest PSAs in the State Budget [Article 20 (3.c)]
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Annex 1B: Public Finance Law - Chapter 3 Section 3 - Public Investment

e Public investment in the draft Budget[Articles 38] requires that all expenditure investments financed
from public funds are detailed in an annex to the Budget of each PSA.

e Information on public investment programs [Article 39] explains how public investment allocations are
to be shown in the Budget Annex, specifying the financial and non-financial information to be provided
for each project. This has in the past included a requirement for cost-benefit analysis to support all
investment projects, although under the 2013 PFL revision this and other information requirements
should in future be specified in forms issued by the MOPF.

e Information determined at Government level [Article 40] requires that Government through the MOPF

designs the public investment strategy based on the investment programs proposed by PSAs. This
article is deleted in the 2013 PFL revision, since it has been superseded by the provisions of FBRL
covering the preparation of the FBS.

e Role and competences of the MOPF [Article 41] defines four specific authorities for the MOPF:

(i) defining investment program content, format and information required to support budget
formulation [Article 41 (1)]; (ii) setting preparation requirements (methodological norms) and
evaluation and selection criteria for public investment projects; [Article 41 (2)]; (iii) reviewing the
investment program for compliance with agreed expenditure limits [Article 41 (3)]; and
(iv) coordinating investment program monitoring and eliciting the required monitoring information
from PSAs [Article 41 [4)].

e Approval of public investment projects [Article 42] sets out the levels of authority for approving new

investment projects and other investment projects are specified. The 2013 PFL revision requires that
all investments over RON 30 million are approved by the Government. Below this amount approval is
at the level of the PSA.

e Conditions for inclusion of investment projects in the draft Budget [Article 43] specifies that only

investment projects that have been approved may be included in the PSA budget. The PSA is also
responsible for updating costs and approving cost increases resulting from price index provisions. In
the 2013 PFL revision this article includes a provision designed to ensure that projects can be
adequately funded.

e Procedures for the investment project monitoring by PSAs [Article 44] establishes a requirement for
PSAs to report monthly on the implementation of their investment program and to identify any issues
affecting project implementation and the measures being taken to address these issues. It also sets out
the conditions under which PSAs may request reallocations between projects in circumstances where it
is unlikely that the funds can be utilised as originally planned.

e Provisions relating to international agreements and external financing of public investment projects
(Articles 45) requires that all expenditure commitments on externally financed projects are consistent

with the relevant investment financing agreement. In the 2013 PFL revision this section is further
expanded to require that the provisions of the PFL should apply to the use of EU Post Accession Funds,
donor funding and external loans with any exceptions to be detailed in the annual budget law.

e Structure of public investment programs [Article 46]. This distinguishes three categories of investment:
(i) on-going investment projects; (ii) new projects; and (iii) other capital investment expenditures. The
latter category includes real estate purchase, project appraisal and design expenses, and technical site
investigations. In the 2013 PFL revision this sub-section is moved to follow Article 38.
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Annex 1C: Public Investment Management Related Government Ordinances and Decision

e Decisions Regulating Project Appraisal, Preparation and Approval

oGD 28/2008 - technical and economic documentation required to support the approval of public
investment projects. This provides outline lists of contents for pre-feasibility studies and feasibility
studies. It also includes more detailed instructions for costing of the proposed investments.

oGD 435/2009 and GD 150/2010 - establishment, organisation and operation of the Inter-Ministerial
Council for Endorsing National Interest Public Works and Housing (IMC). The Council is responsible
for examining and endorsing the technical and economic documentation (feasibility studies) for
public investment projects that fall under the approval responsibility of the Government. This
endorsement is required before a project may be submitted for approval by the Government.

oGD 980/2005 - approval of methodological norms for the criteria for appraisal and selection of
investment projects. This sets out the appraisal criteria and methodology to be used in selecting
project for inclusion in the PSA public investment annex to the Budget. It applies both to the inclusion
of new projects, already approved by Government, and to the review of on-going projects to
determine whether they should continue to be funded.

e Decisions and Ordinances Addressing Specific public investment management Issues
0GD264/2003 on categories and criteria, procedures and limits for advances from public funds;

oGO 1202/2008 on requirements for monitoring performance of the public investment program and
clarification of certain financial procedures;

oGEO 66/2011 on punishing of irregularities in obtaining and using European Funds;

0GE026/2012 on measures for reducing public expenditure and consolidating fiscal discipline.
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Annex 2: Medium-Term Budgeting Calendar
Deadline
(2013 Revised Task
PFL)

June 1 The medium-term macroeconomic and social indicators are published on the
website of the National Commission of Prognosis.

July 31 MOPF submits to Government medium-term expenditure limits as well as the
medium-term expenditure plans provided by the PSAs.

August 1 MOPF issues to PSAs the Framework Letter setting out the macroeconomic context
within which the budget will be prepared, guidelines for preparation of budget
proposals and the expenditure ceilings approved by the Government.

September 1 PSAs submit to the MOPF their budget proposals and annexes prepared within the
expenditure ceilings provided.

September 15 PSAs submit revised budget proposal and annexes to MOPF in cases where their
draft budget proposals were rejected by the MOPF for non-compliance with the
budget guidelines and expenditure ceilings.

September 30 MOPF submits draft Budget and draft Budget Law to the Government

November 1 MOPF submits revised Draft Budget to Government that takes account of
comments received from the Government and the updated fiscal forecast provided
by the National Prognosis Commission.

November15 Draft Budget and Budget Law submitted to Parliament

December 15 Budget approved by Parliament (or Government applies for emergency
procedures.

Note: The above calendar does not include requirements relating to the preparation and presentation of
the Fiscal and Budgetary Strategy (FBS). The FBRL requires that the FBS is submitted to the
Government by 30 May, but this requirement is not referred to in the PFL.

Source: PFL - January 2013 revision
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II. PERMITTING PROCESSES

A. Introduction

1. The project cycle is governed by a great many permitting rules and regulations. (See Annex 2.1
for a summary of major approvals). This is common for large projects all across the EU. Most of these
rules derive from Romanian law, but some (especially in the environmental area) are driven by EU
law and directives.

2. In theory, most permitting takes place during the Feasibility Study phase, in accord with the
terms of the Urbanization Certificate. In practice, permitting is really a two-step process, with much
of the work of compliance coming later in the project cycle. This is because of the widespread use of
principle agreements, which allow a project to proceed past the Feasibility Study phase without actually
carrying out the work of regulatory compliance. The net effect of principle agreements is to shift effort, costs
and uncertainty downstream to a later phase in the project cycle.

3. The two largest and most complex permits are the Environmental Impact Assessment (EIA) and
the Archeological Permit. Both of these take months to complete (though they are normally carried out in
parallel), and both are governed by complex and detailed legislation. For both, compliance can carry
significant costs to the project promoter. However, the Environmental Impact Assessment does not use
principle agreements, while the Archeological Permit does. As a result, the EIA, once completed, is not likely
to generate unexpected costs or delays later. Unless the project undergoes significant modification later in
the project cycle, an EIA, once done, represents a set of clear guidelines that allow straightforward calculation
of likely costs and time issues. Archeological permitting, on the other hand, often generates additional
unexpected costs and uncertainties far into the project cycle.

4. The legal framework for most permits is well developed and reasonably clear and consistent,
although there is room for improvement. Permitting issues usually derive from the use and abuse of
principle agreements, not from lack of clarity or contradictions in the law. (The archeological permit is a
partial exception.) An occasional problem is that local authorities, or local offices of a central Ministry, may
not be perfectly consistent in applying the law.

5. Land acquisition is a significant problem for some projects, although not for roads. Land
acquisition was once a problem with roads, but is no longer so, because the legal framework was dramatically
changed in 2010. Most land acquisition problems now lie with energy projects, especially those needing
extensive transmission lines. This is because the relevant legal framework for land acquisition for energy
projects is incomplete.

6. Problems with the cadastre are common, and can have a serious impact on project
implementation. Two sets of problems consistently arise. One is that the cadastre does not accurately
identify land ownership and/or land boundaries. This gives rise to problems with land acquisition, and
sometimes also with the EIA (i.e, when an environmentally sensitive area has not been depicted accurately).
The other common problem is that the cadastre often fails to record underground assets (pipes, cables, etc.).
These errors are almost never caught during the Feasibility Study phase, and so give rise to unexpected risks
and costs later in the project cycle.
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B. The works authorization procedure

7. The works authorization procedure is described by Law no. 50/1991 and the associated
implementing norms. It comprises the following six steps:

a) Issuance by the competent local authority?? of the Urbanism Certificate;

b) Issuance of the competent environment authority’s official statement on investments falling outside
the environmental impact evaluation procedures;

c) Notification by the project promoter of the competent local authority in respect of its intention to
further apply for a construction authorization in case of investments subject to the EIA procedure;

d) Obtaining of all relevant permits and approvals listed within the Urbanism Certificate, including the
environmental permit;

e) Drafting of the necessary technical documentation and applying for the construction authorization;

f) Issuance of the Construction Authorization by the competent local authority, subject to all conditions
listed above being complied with.

8. There are several other aspects to the process not formally considered by the law. A complete
picture of the legal/procedural framework for authorization of construction works should also take into
account the following issues.

9. In current practice, the permitting process implies more than one single stage. Permits are issued
at the Feasibility Study stage as a “principle agreement”, then renewed or re-confirmed at the Detailed Design
phase. This is formally in accord with the relevant laws, since it is not explicitly forbidden, but the result is to
force each project to effectively apply for the same permits at two different points in the project cycle. As
noted above, this is a major weak spot in the process and is often a source of uncertainty and delay.

10. Some permits might provide for specific conditions to be observed by the applicant during the
execution of works. It is not unusual for permits to go beyond the authority granted to the permitting agency
by the relevant law.

11. The local authorities might impose the need for obtaining additional permits during the works
execution stage. Such additional permits are typically imposed for specific operations (e.g.: digging
permits). These additional permits are more likely to be a nuisance than a serious delay to a project, but they
can add additional uncertainty and delay.

13 Municipalities and Communes issue authorizations for projects located within their territorial competence. County
(judet) councils are responsible for projects located in more than one single commune/municipality or outside the
buildable area of communes. In case of projects located on more than one single county, the relevant central authority
issues a coordinating permit on which basis the authorization of construction works is carried out by each county council.
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C. The Urbanism Certificate

12. The Urbanism Certificate is an administrative document issued by the competent local authority.
Formally, an Urbanism Certificate should do the following:

i) provide information to the applicant on the legal, economical and technical status of the
land and/or construction concerned, as per the provisions of the existing zoning plans;

ii) define the core requirements to be observed, based on the location specifics/zoning
requirements; and,

iii) Provide the list of permits, approvals and authorizations that the project promoter should
further obtain in order to be in the position to apply for the Construction Authorization.

In practice, the Certificate is more likely to be a “checklist” for the various permits, approvals and
authorizations. From the perspective of a project promoter, the issuance of the Urbanism Certificate
represents the first step towards the authorization of construction works.

The provisions for the Urbanism Certificate are formally consistent across the country, but in practice there is
often some local variation in the format and content, and local authorities may occasionally add other
elements or requirements beyond those enumerated in the law.

13. An Urbanization Certificate is based on the provisions of the existing zoning plans. As per the
provisions of Law no. 50/1991, the Urbanism Certificate is to be issued within 30 days time from the date of
the application. Law no. 255/2010 provides for a 10 day deadline in the case of public utility projects. It
appears that, in practice, the 30 day limit is more typically observed.

The duration of validity of Urbanism Certificates is occasionally an issue. Most are issued without any date
limitation, and certificates issued for public utility projects as described by Law no. 255/2010 are deemed
valid until the end of the related construction works. However, it is not unknown for a municipality to claim
amendment of an Urbanism Certificate after it has been issued.

14. Within the project cycle, Urbanism Certificates are applied for and issued at the Feasibility Study
stage. This should take place once the promoter has a clear picture of the nature and main characteristics of
the project proposal and seeks information about the zoning constraints. As per the provisions of
Government Decision no. 28/2008, the framework content of the Feasibility Study includes the Urbanism
Certificate and the permits listed therein, including the Environmental Permit or EIA.

D. The Archeological Permit

15. Although the archaeological permit is just one of many required for a typical project, it is worth
examining closely. There are three reasons for this. First, it is a frequent source of delays and problems.
Difficulties in obtaining the archaeological permit generate a disproportionate number of complaints from
project promoters. (Archaeological permits are a particular issue for transport projects.) Second, it is the
second longest and most complex permit after the Environmental Impact Assessment (which is treated
separately below). And third, many of the issues with this permit (such as the reliance on “principle
agreements”) are found again and again with other permits.
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16. Romanian law protects the country’s archaeological patrimony. Romania ratified in 1997 the
European Convention on the Protection of the Archaeological Heritage, whose declared scope is “to protect
the archaeological heritage as a source of the European collective memory and as an instrument for historical
and scientific study”. Interventions that are likely to affect the archeological patrimony are strictly forbidden
without the prior approval of the Ministry of Culture.

17. In theory, the issuance of the Environmental Permit is conditioned on the granting of the
archaeological permit by the Ministry of Culture (MC). 14  This follows the principle of “integrated
conservation”, set forth in the European Convention on the Protection of the Archaeological Heritage (ratified
in Romania by Law no. 150/1997). In practice, both permits are almost always applied for, processed, and
issued in parallel with each other.

18. The Ministry of Culture is obligated to review the possible impact of the proposed project upon
the country’s archaeological heritage. This is in accord with Romanian law. In order to obtain the Ministry
of Culture’s authorization (the ‘archaeological permit’ or ‘MC permit’), project promoters have to comply with
certain conditions that are provided by a number of legal acts. A flowchart of the procedure, as well as a
detailed description of the procedural steps required, is provided in Annex ....

Common practices and problems with the Archeological Permit

19. The procedures described in Volume 2, Chapter 5 are not being followed by project promoters
at the Feasibility Study stage. The relevant legislation is clear enough with regard to coordination and
integration of the archaeological permitting process with the authorization of the construction works and
with environmental related procedures. As noted above, the MC permit should be an integrated part of the
EIA procedure. However, this coordination is rarely acknowledged and or put into practice by the relevant
actors.

20. Instead of an actual permit, the Feasibility Study almost always receives a principle agreement
from the Ministry of Culture. If an archeological permit is listed within the Urbanism Certificate, the project
promoter usually gets a principle agreement from the Ministry of Culture (MC). Typically, this consists of a
simple statement that the MC is not opposing the project, subject to all relevant archaeological research
procedures being undertaken as per the legal provisions in force. This agreement is sometimes based on a
preliminary archaeological desk study, but it may be issued with less study, or indeed with none at all.
Nonetheless, the principle agreement can be used by the project promoter for the obtaining of the
Environmental Permit and, consequently, the Construction Authorization.

' These include Government Order no. 43/2000, art.2, par. 10 (in respect of the environmental permitting) and art. 19
(f) (in respect of zoning plans); Order no. 2392/2004 clearly stating that the Theoretical Evaluation Report, the Field
Evaluation Report and the Archaeological Digging Report should be undertaken during the EIA stage; GD no. 445/2009
and MO no. 135/2010 regarding the EIA procedure explicitly mentioning the need for assessing the project’s impact on
archaeological heritage and the attendance of the Ministry of Culture representative within the Technical Analysis
Committee; and GD no. 1076/2004 regarding the SEA procedure explicitly mentioning the need for assessing the plan’s
impact on archaeological heritage. GO no. 43/2000 explicitly forbids the local authorities to issue building/demolition
permits in areas with identified archaeological patrimony without the Ministry of Culture’s specific approval in this
respect (art. 5 par. 15, art.19 letter g and art. 20 letter b).
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21. The actual permitting process is delayed until much later in the project cycle. A complete permit
requires a number of archaeological related procedures, including diagnosis, preventive research and
discharge. These procedures are typically entrusted to the works contractor, to be carried out during the
works execution period. The effective delay of the permitting process, and the consequent overlapping of
archeological research with the works execution phase, has led to a wide range of problems.

22. The archaeologically related costs and externalities are not quantified during the Feasibility
Study phase. Thus, they are not taken into account either in the Cost-Benefit Analysis nor in the final design
of the project. In some cases, these costs and externalities can significantly affect the overall costs and timing
of the project.

23. Insufficient financial resources are available within the works contract budget for the
archaeological research. Tender procedures and bids consistently do not acknowledge the real or probable
costs of archeological research and permitting. This can lead to cost overruns and other problems.

24. The archaeological process may not be properly managed by the Contractor, whose basic interests are
not in archaeological heritage protection but rather with works execution and commercial profit.

25. There may be delays in the execution of works, because archaeological related procedures can often
be quite time-consuming. (This is a well-known fact which nonetheless seems to be rarely acknowledged by
either project promoters or works contractors.) These procedures could easily be undertaken during the 1-2
year Feasibility Study phase. But in the Detailed Design or the implementation phase, the loss of weeks or
months to archaeological research, survey, and mitigation procedures can be seriously problematic.

26. In general, movement of archeological permitting into the works execution phase can cause
contractual and legal problems for the project promoter, especially if the outcome of the archaeological
procedures requires significant modifications of the project’s physical characteristics.

27. These problems have also led to additional knock-on effects, which include a culture of rushing
archeological procedures (which may potentially lead to harm of the protected patrimony) and a lack of
mutual understanding and collaboration, or even an adversarial relationship, between the responsible
governmental bodies (typically the Ministry of Culture and the Ministry of Transport).

Legal uncertainties and procedure-related problems

28. There are issues with the relevant archaeological legislation. While the archaeological and the
environmental related procedures are equally complex, the associated legislation is not comparable in terms
of coherency and comprehensibility. The environmental legislation defines a coherent institutional
framework with associated obligations and responsibilities, and clearly sets forth the steps to be undertaken
by a project promoter, from the filling-in of the initial application up to the issuing (or rejection) of the
environmental permit. The archaeological protection legislation, however, often lacks clarity and concision.

29. Specific problems with the legislation include the following:

e There is no clear, integrated and detailed description of the procedure to be followed by a project
promoter, from the issuance of the Urbanism Certificate up to the granting of the permit allowing
execution of construction works.

e The legislation provides for no clear reference in respect of the number and type of permits to be
issued by the MC for various stage of project preparation (Feasibility Study, Detailed Design,
authorization of construction works). Only one permit is mentioned, and it seems to be the one
requested for the granting of the Construction Authorization. However, the MC usually issues
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“principle agreements” which are not defined by the law and which are commonly considered as
covering the Feasibility Study phase only.

e  Although the law clearly provides for the integration of the archaeological related procedures within
the larger framework of environment permitting system, there are no clearly defined institutional
responsibilities for doing so. As a result, archaeological permitting remains distinct and separate.

e There seems to be no consolidated internal procedures for issuing permits. As a result, similar
permits that are being issued by different decentralized units of the Ministry of Culture can vary
significantly in content.

Issues of management by the project promoter

30. Project promoters typically lack specific knowledge of the archaeological protection legislation
and related procedures. Consequently, the services contracts for Feasibility Studies preparation usually
include little or no reference to the designer’s specific obligations in this respect, and often do not include
appropriate financial allowances. For example, the TOR for the revision of the Feasibility Study of the Satu
Mare road bypass (currently under tendering) makes no specific reference to any archaeological legislation
or other archaeology-related obligations, but only mentions the Ministry of Culture’s territorial unit as the
last of a longer list of stakeholders that the designer should get a permit from.

31. There is a lack of dedicated financial resources for archaeology or permitting at the project
preparation stage. Since the work does not take place until after the contract is awarded, the necessary
resources must be mobilized from within the works contracts. Project promoters are inclined to view this as
a cost savings, because the archaeological research is typically allowed to make use of the Contractor’s
manpower and machinery instead of separately mobilizing the necessary logistics at an earlier stage. In fact,
given the complications likely to arise from doing archaeological digging during the works phase, it is much
more likely that there will be significant financial loss.

32. Legal uncertainties are likely to arise with respect to the availability of land for carrying out
intrusive archaeological research. Both GD no. 53/2011 (methodological norms of Law no. 255/2010) and
GO 43/2000 include specific provisions covering both a land owner’s obligation to allow archaeological
researches and the subject of adequate financial compensations for such. However, there is no specific
detailed procedure for the project promoter to follow in this respect.

Budgeting and financing

Preventive archaeological research is supposed to be financed by the project promoters, as per the so-called
“developer pays” principle. However, there are a number of problems that arise with the budgeting of this
research.

33. Archaeological research is not recognized as a category within the General Estimate of the
investment framework content approved through GD no. 28/2008. (Only a general reference to costs
associated with “other permits and authorizations” is found there.)There are no general cost standards for
archaeological research. Thus, even if project promoters are trying to make estimates in good faith, it is
difficult to adequately estimate the need for financing in various project stages.

34. The law artificially restrains the number of institutions allowed to perform archaeological
research. GEO no. 34/2006, art. 15, par. 1 specifically excludes preventive archaeological researches from
the list of economic activities that are subject to procurement legislation. Instead, the law says that all such
activities shall be undertaken by “the National Museum for Romanian History and other legally-entitled
museums”. This approach severely limits the number of entities legally allowed to perform such activities.
Taken together with the provisions of MC Order no. 2562/2010 (providing for territorial competences of
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local museums), and given the lack of standards in this respect, the result is to make cost control by project
promoters almost impossible.

35. There is a significant shortage of available archaeologists. The archaeologists performing the field
investigations are not being paid on a project basis. Their remuneration as employees of the museums
entrusted with the preventive researches is far from attractive. Consequently, though the National Register of
Archaeologists currently comprises 833 suitable qualified professionals, there is a significant shortage of
archaeologists who are actually capable and willing to perform field work.

36. Risk is not being apportioned rationally. The project promoters’ approach of entrusting all the
archaeological related activities to the works contractors contradicts basic management principles. Risk
should be allocated to the Party most capable of bearing it. Instead, the promoters are moving the risk
“downstream” to the works contractor. Works contractors are being made responsible for archaeological
research and mitigation, even though this is not appropriate.

37. Tender Documents for works contracts do not provide a clear and comprehensive picture of the
procedures to be complied with and the associated activities the Contractor shall be responsible for. The
contractor is expected to sign a very open-ended contractual commitment, which can lead to significant
unexpected costs and delays.

38. The associated financial risk is being allocated to the works contractor. The bills of
quantities/schedules of prices usually comprise a lump sum General Item against which the Contractor is
required to include all the related costs for the activities depicted therein (most common under a lump sum
approach. Often, contractors have little experience in adequately pricing archaeological related activities.
There is a well observed predisposition towards underestimating the related costs. As a result, it is very
common for Contractors to discover that the contractual allowance made for archaeological related activities
is vastly inadequate to the real costs encountered.

Problems related to field investigations

39. Preventive archaeological researches are hindered by a number of problems. In theory, the
issuance of a permit should be preceded by both desk and field research to locate and define potential issues
of archaeological concern. In practice, a number of complications arise.

e As noted above, there is a lack of sufficient qualified professionals at the level of the legally-allowed
institutions (the museums) being both capable and willing to perform field-work;

e  As per the provisions of MC Order no. 2562/2010, a project promoter shall be requested to contract
the local museum for everything related with archaeological activities. However, the museums that
have “territorial competence” among a given area might not have qualified archaeologists for the
specific sites that are being investigated therein. A particular regional museum may not have
qualified professionals for each and every type of archaeological site under its competency area. This
can result in the prolongation of the field investigations.

e There are no standard conditions of contract the preventive archaeological research. Other countries
do have standard contracts, serving both the interests of the developer and the archaeologists and
providing details on both Parties obligations. Romania does not, so each project must “re-invent the
wheel” and develop contract terms from scratch.

e The records of archaeological protected sites are not always complete or accurate. This has
occasionally resulted in a significant amount of preventive research being done in areas with no real
archaeological potential.
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40. The Ministry of Culture does not always issue permits in a timely manner. This is not generally
an issue with transport projects, as these are separately regulated. But for other projects, significant time -
weeks or even months - might pass between the finalization of the archaeological research in a particular site
and the issuing of the related MC decision (i.e., the archaeological discharge certificate, the request for
modification of the project, or the denial to allow execution of works).

Recommendations

These recommendations are divided into two groups: one group targeting the legislative and institutional
framework, and the other dealing with some identified poor implementation practices.

Legal and institutional recommendations

e (lear and detailed procedures for the archaeological related permitting process. These
procedures should be user-friendly (written for the use and benefit of applicants or project
promoters) and should include clearly-defined compulsory stages, institutional responsibilities and
approval timelines.

e Modification of the law to make research easier. In particular, modification of GEO no. 34/2006
in order to allow preventive archaeological research being also undertaken by other specialized
bodies, such as research institutes and universities, and modification of Order no. 2562/2010 in
order to eliminate the musea’s territorial competence.

o Define a general standard of costs for archaeological related activities in order to allow project
promoters to budget their resources accordingly. In Hungary, for example, a 1% amount from the
project’s value is typically allocated for the costs of archaeological activities.

o Define a clear procedure in respect of land access and associated compensations. The default
should be that preventive archaeological research is allowed to take place before the expropriation
or compensation process.

e Define a clear timeline and deadlines for issuing archaeological discharge certificates. The
Romanian authorities might consider generalizing the use of the already existing procedure for large
transport projects, which compels rapid granting of decisions, whether positive or not.

e Update the National Archaeological Record. As noted above, this is desirable in order to avoid
situations in which unnecessary amounts of works are being done in areas with no real
archaeological potential.

e Improve inter-Ministry cooperation. At short notice, the Romanian authorities should also
consider effective enforcement of the already agreed institutional collaboration mechanisms that
have been set-up between MC and the Ministry of Transport (Joint Order no. 653/2497/2010).
However, such collaboration protocols are limited through their very character to the specific type of
works/sectors that a specific stakeholder is covering.

e In the long run, the Romanian authorities might consider also more significant modifications
of the institutional framework by setting-up a dedicated unit under the coordination of MC
with specific responsibilities in respect of:

o Providing specific standards and procedures for preventive archaeological research;
o Setting-up and revising relevant cost standards;
o Ensure adequate training sessions for the archaeologists;
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o Contracting the preventive archaeological research activities for national importance public
projects (specific thresholds in this respect to be established) and further sub-contracting to
legally allowed institutions (musea, universities, institute), based on criteria such as
territorial proximity, specific skills and amount of activities to be performed.

Recommendations regarding implementation practices

e With regard to archeological permits, either eliminate or drastically amend the current
system of principle agreements. The current system is effectively a two-tiered permitting system.
It allows risks and costs to be shifted “downstream” from the Feasibility Study phase to the Detailed
Design or Implementation phases. This has the perverse effect of actually adding to uncertainties,
costs and delays. The law should be amended to either eliminate Principle Agreements entirely, or
only allow them after a necessary minimum of research has already been carried out - if not all the
research necessary for a complete permit, at least enough to enable project implementers to make a
reasonable estimate of costs going forward. This will add to the cost of Feasibility Studies, but is
unlikely to add to the time required (since most of that is taken up with the EIA, which is conducted
in parallel). The cost will be recovered in the implementation phase - it is simply being moved
further back in the cycle - and the resulting reduction in uncertainty will make project
implementation much easier.

e Consider amending Law 2010/55 to allow more time for permitting. Currently, the law only
allows 15 days for the issuance of most permits. This encourages permitting authorities to issue
principle agreements that are broad and vague. If the use of principle agreements is to be restricted,
at least some permitting authorities will need more time in order to issue better, more complete
permits.

e Carry out the archaeological diagnosis during the Feasibility Study stage. This diagnosis
includes steps such as the theoretical evaluation, desk review, field evaluation and sample digging. It
should be done during the FS phase, as this could lead to significant reduction of uncertainty down
the line.

o Define standard formats for the outcomes of the diagnosis stage, so that the project promoter to
be provided with an estimation of the financial and time resources needed for the next phases.

e Provide for the Contractor’s obligations to carry out the required archaeological research, based
on the results of the diagnosis stage.

o Finance archaeological related activities under a cost reimbursement approach. This should be
an “incidental expenditure” under the services contract or a “provisional sum” within the works
contract. This approach would allow financial risk to be borne by the project developer, which is both
recommended in terms of proper management and specifically provided by the law (the “developer
pays” principle).

E. Environmental Permitting

41. Romania has a complex but clearly defined environmental permitting process. The procedures
are aligned to EU legislation and basically involve five main separate permitting procedures. Consistent with
the EU Directives, at the core of the system is the environmental impact assessment (EIA) requirement for
projects in EIA Directive Annex 1 and Annex 2 of listed projects. This is accompanied, in certain cases, by
additional procedures: (i) a strategic environmental assessment (SEA) when plans and programs are
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involved, (ii) an Appropriate Assessment (AA) when Natura 2000 sites are present, (iii) an Integrated
Pollution Prevention and Control (IPPC) for industrial and agricultural activities with high pollution potential
affecting the atmosphere, water and soil, and (iv) an Environmental authorization (EA), which establishes
operating conditions for all projects requiring an environmental assessment.

42. The EU Acquis itself does not address the issue of the institutional set-up, as the separation of
regulatory and enforcement functions into different institutions is a prerogative of each Member
State. Currently the EA permitting - screening, scoping, reviewing, and operating phases - are the
responsibility of the MECC/NEPA/LEPAs, whereas inspection and enforcement rests with the Environment
Guard.

43. The Romanian environmental institutions are currently undergoing a major restructuring
process.1> As REPAs were eliminated and their permitting responsibilities were transferred according to the
case to NEPA or EPAs, this process already has had, and will have, a significant impact on the permitting
process.

44. The duration of an EIA in Romania is estimated at a minimum of 6 months (which is best practice
at the EU level). In practice it can vary considerably, according to the particularities of each case. Durations
in excess of a year are not unusual.

Common themes affecting the quality and duration of the permitting process

45. In its 2011 Functional Review of Environment and Forestry, the World Bank identified three
structural issues. These still need to be addressed in order to improve the efficiency of the whole
system:

1. Lack of risk-based approach in environmental permitting. Modifications of the Construction Law (no.
50/1991) introduced to ensure better participation by the public in the environmental permitting procedures
have led to a de facto equal treatment of all economic and development activities in terms of EA process,
irrespective of scope and severity of their environmental impacts. According to NEPA officials this has
resulted in NEPA and its local structures having to undertake over 100,000 reviews in 2011. This has led to
considerable delays of the entire permitting process, as well as impacting the quality of the review and
decision process. At the end of 2011, about 90,000 environmental decisions were issued, of which more than
90% were environmental reviews not requiring an environmental assessment procedure.

2. Enforcement of EA permits requirements. The issue of consolidation of the permitting and inspection
functions — which exists in many EU countries — was raised in 2011 by the World Bank during the
functional review exercise as a possible way of streamlining and improving the efficiency of the EA process.
This of course has to be weighed against the risks posed by potential conflict of interest in case of
consolidation. But a key question is how important is the information received from the inspection and
enforcement activities in determining permit requirements.

1 G.E.O. 58/2012 on modification of legislation in the field of environment protection and forestry; G.D. 1000/2012 on
reorganization of NEPA and its subordinated institutions
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If permitting and enforcement are undertaken by separate institutions, it is necessary that both work closely
together so that information from inspections can be used in revision of permits. A separation of functions is
useful to avoid conflict of interest and therefore is legally more appealing. However, it becomes much harder
to operate where the conditions in permits are closely linked to local environmental conditions (i.e. not just
following national/EU standards). In this case inspectors, environmental monitors and permit issuers must
work closely to determine what is required and what is achievable. This argues for the two authorities to be
part of the same institution, separate and yet ensuring full interface and resulting in better service delivery.

46. Quality of Environmental Assessment Reports. The quality of EIAs is considered uneven and in
some cases inadequate. This directly impacts on investment projects seeking EU funding. This is in part
because of a lack of quality assurance of environmental reports. This, in turn, stems from a shortage of
qualified individuals to carry them out, and an accreditation system that does not clearly distinguish between
qualified and under-qualified individuals.

Currently, in Romania there is practically no proper accreditation system for individuals and companies
allowed to perform environmental documents related to the permitting process. The procedure begins with
registration in the National Register, which is administrated by the Ministry of Environment and Forestry®.
The rules of registration are stipulated in M.0. 1027/27 July 2009 for approving the conditions of elaboration
of documents necessary in the environment permitting process and include the following key aspects (i)
evaluation criteria; (ii) validity of registration certificate; (iii) tarifs for registration. In 2012, 496 Romanian
companies and natural persons and just one legal entity from other EU countries were listed in the National
Register. 35 further requests were registered in March 2012.

In order to assure proper expertise for elaboration of EIA reports, a modification of M.0. 1027 /27 July 2009 is
recommended. This would include revising selection criteria (Annex 5) and conditions for cancelling the
registration certificate (Article 9).

47.  Current legislation on EIA for projects is sometimes inconsistent and may also cause delays.
The new EU Directive will provide a clearer, more coherent and simplified legal framework. It should also
reduce administrative costs (both direct costs and costs due to delays), most notably by simplifying and
further harmonizing the screening and EIA processes.

48. There is an imbalance between the number of staff and workload at the NEPA level, especially
in the Permitting Unit. This has a significant influence on the duration and quality of the permitting
process.

International Experience in Coordination of Environmental Permitting

A presentation of environmental permitting systems in 2 EU Member States (Greece and Italy), with focus on
strong points demonstrated by each of them is provided in Volume 2, Chapter IV. While the national
implementation of the environmental permits process mostly follow the example of the EU Directive on
Environmental Impact Assessments in EU countries, important areas of difference can be remarked in these
countries as follows:

'* http://www.mmediu.ro/protectia_mediului/legislatie_orizontala.htm
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49. Responsible institution for leading the process: When the national government is responsible for
the environmental permits process a more efficient processes and knowledge management is expected.
However, it requires the involvement of more people in the process as knowledge of the local context and
local expertise are still necessary to evaluate an application. On the other hand, a decentralized process might
be more effective in encouraging public participation.

50. Tightness of the rules: Both countries distinguish between mandatory and optional environmental
impact assessments. However, the lists vary in their strictness. They also differ in their requirements for
professionals conducting environmental impact assessments. Some require formal accreditation and training,
while others only refer to relevant expertise.

51. Length of the process: Some EU countries analyzed defined detailed, step by- step timelines, while
others chose to set a total amount of time or refrain from committing themselves. A longer timeframe allows
authorities to properly assess the application and thoroughly consult local stakeholders, while a tight
schedule can be more effective and attractive for businesses.

While each country will define its own rules, it is clear that a more transparent and accessible approach to
environmental impact assessment, using modern tools such as the internet, will make it more attractive for
both concerned citizens and investors.

52. Examples of EIA good practices in other EU Member States (Austria, Hungary, Estonia, Czech
Republic) are given in Volume 2, Chapter V.

These demonstrate solutions identified by various EU member states for common problems identified in the
implementation of the EIA Directive, e.g. related to EIA and development-consent procedures (Austria),
opportunity to challenge screening decisions (Hungary and Estonia), assessment of alternatives (Czech
Republic), public participation and informing the public on the outcomes of consultations (Hungary, Estonia)
and accessibility of documents (Estonia).

Recommendations:

e  Reduce the high burden on NEPA and EPAs and high workload on reviews for projects with no impact
on environment, by transferring to the local authorities the activities related to initial screening. As a
consequence, only projects that require an EA procedure will be subject to analysis by environmental
institutions.

e Measures must be taken to ensure adequate professional requirements for the
companies/individuals who undertake work related to environmental permitting. We propose the
modification of M.0. 1027/2009. In particular, we recommend revising the selection criteria (Annex
5) and the conditions for cancelling the registration certificate (Article 9) of consultants that
undertake EIA documentation

o Joint SEA and EIA procedures, where applicable. The establishment of joint procedures between SEA
and EIA is a solution that has rarely been favored by Member States. In addition to the differences in
the nature and requirements of SEA and EIA procedures, the authorities involved are generally not
the same. However, there are some instances where Member States have merged the two
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procedures. This is mainly the case for local plans and programs which determine the use of small
areas, e.g. land-use plans. Such joint procedures are seen as a way of saving resources in terms of
time and money. (One example is Denmark where the EIA Directive is implemented in the Danish
Planning Act at municipal level.) By conducting an EIA according to the Planning Act the municipal
authority has to make an amendment to the municipal plan. This means that EIAs are also planning
documents. For that reason, every EIA has to undergo a screening process according to the SEA Act at
the very minimum. If the EIA planning document also has to undergo a SEA4, it is possible to combine
the procedures into one common procedure and the Impact Statements into one paper fulfilling both
the EIA and the SEA Directives. This might be an alternative worth exploring in Romania. It would
require the revision of GD 1076/2004, e.g. to include situations where combining EA and EIA is
possible, resulting in issuing a single environmental permit instead of 2 permits.

e Include the appropriate assessment (AA) procedure (for Natura 2000 sites) in the EIA procedure.
Correlate MO 135/2010 (on approving methodology for implementing environmental impact
assessment on public and private projects) with MO 19/2010 (on approval of the methodological guide
on appropriate assessment of potential effects of the plans and projects on natural protected areas of
public interest).
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F. Utility Permits

Utility permits (gas, water, telecommunications, etc.) share many of the same issues with archeological
permits, discussed above. All of them are issued at first during the Feasibility Study phase. Most utility
permits are required by law to issue within fifteen (15) days of application.

53.  Utility permits are issued by utility providers, such as electric power, gas, water and waste water,
or communication companies. During the authorization of the construction works, these utilities can issue
two different types of permits:

1. Connection permits providing the conditions to be met by the project in order to ensure the supply of
the service during the operation phase; and,

2. Location permits allowing the execution of construction works in areas where public utility
infrastructure already exists, subject to protection or relocation works being carried out by the
project promoter.

54. There is a complex legal framework for the issuance of utility permits. The legal framework for
the issuing of such permits is constituted by sectoral regulations, such as Law 51/2006 on communitarian
services for public utilities or Law no. 123/2012 on electric energy and gases. Very generally speaking, these
laws are reasonably complete and are at least formally consistent with international norms and best
practices.

55.  Utility permitting is a process by which the utility imposes certain conditions on the applicant.
The issuing utility grants its agreement to the project proposal, subject to various conditions being complied
with by the applicant. These conditions may be negative (the project cannot dig in a particular area) or
positive (the project must do something). Positive conditions often consist of an obligation to finance
relocation or protection works, to the extent that the project proposal affects the existing infrastructure.
When this is the case, permits may sometimes include specific provisions concerning the design and
execution of such relocation works. These may include requirements for the use of authorized
designers/contractors; the use or avoidance of certain working methods; or supervision of works by the
utility owner’s personnel. Once included in the permit, these become legal/regulatory obligations that the
project promoter is obliged to observe during the works execution stage.

56.  Utility permits are typically first issued in preliminary form as a principle agreement. As with
the archeological permits in Section C, above, utility permits typically begin as principle agreements. Often
this is simply a checklist indicating the various procedures that must eventually be undertaken by the
promoter in order to get the final approval, i.e. the permit itself.

57. Despite the many problems that they can cause, principle agreements are a generally accepted
part of the utility permitting system. Other actors in the system are generally willing to accept a principle
agreement in lieu of a completed permit, at least until the project’s Detailed Design phase has begun. The task
of actually obtaining the final permit -- undertaking the steps indicated by the utility owner and obtaining the
final approval -- is being left either for the designer or for the design-build contractor to execute.
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58. The utility permitting process generates a number of problems. These problems typically stem
from either the quality and consistency of the information being provided by utility owners, or from defective
management of the process by the promoter. These are discussed below.

a. Problems with the quality and consistency of the information provided by utility owners

59. Project promoters may be provided with contradictory information at various project
preparation stages with respect to the public utility infrastructure affected by the project proposal. For
instance, in response to the first application being made at Feasibility Study stage, the utility owner might
grant its agreement based on the assumption that the project proposal does not affect its own assets. This
may then be contradicted at the Detailed Design stage when the promoter may be informed that there is
actually interference between the project proposal and the existing utility infrastructure.

60. It is quite common for un-charted infrastructure (mainly underground) to be revealed during
the execution of works. In such cases, the impact upon project implementation, in terms of both time and
cost, is likely to be significant.

61. The main underlying reason for such inconsistencies lies with the lack of adequate
geographical information in respect of the existing public utilities infrastructure. This further results in:

- the project promoter not being able to access such data in early design stages and minimize the
project proposal’s impact upon the existing infrastructure;

- the competent local authority sometimes failing to indicate in the Urbanism Certificate all the relevant
stakeholders the promoter should get permit from;

- the utility owners failing to indicate the exact impact of the project proposal upon their own
underground assets.

b. Defective management

62. Sometimes, delays in works execution may stem from the improper management of the project
promoter itself. This is most common in the case of design-build contracts which are being awarded on the
basis of a Feasibility Study comprised largely of principle agreements. As noted above, principle agreements
usually provide little information on the infrastructure likely to be affected by the project and the amount of
the needed relocation/protection works.

63. During the tendering stage, the bidders are therefore left with no real means of assessing the
cost of such works. Consequently, the tender prices may not reflect the real cost of the re-
location/protection works. This can generate further delays in the execution of the works, claims and
disputes. Awarding a works contract (either construction or design-build) without a prior identification of the
type and amount of the utility relocation works to be executed often results in the need of acquiring
supplementary land surfaces, which might also trigger supplementary delays.
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Box 2.1: - The electric companies permitting system

The permitting procedures of the electric grid operators (the national company for transmission and
system operator - Transelectrica and the local energy providers) are being regulated by Law no.
123/2012 and Order no. 48/2008 issued by the Government Regulatory Body for Energy (ANRE).

As per the above referred legal act (art. 12), the procedure implies the following stages:

a. preparation of the relevant documentation and application for the location permit;

b. issuance of the location permit;

c. concluding of the contract for site clearance and/or implementation of the co-existence conditions

for the electrical grid;

d. Implementation of the site clearance/relocation works.

As with other utility permits, the bulk of the procedure and the associated risks of prolongation rather

consist in the implementation of the co-existence conditions (i.e., protection or relocation of the existing

utilities works) than in the issuance of the permit itself. In the worth-case scenario (the project proposal
affects existing electric infrastructure which has to be re-located accordingly), the procedure might
prove time and resources consuming, as comprising the following steps:

- drafting of the co-existence study;

- approving of the co-existence study by the Technical and Economic Committee (TEC) of the relevant
electric power company (in the case of Transelectrica, the study is being approved by both local and
central technical committees);

- drafting of a study assessing re-location/protection alternatives;

- approving of the study above by the TEC of the relevant electric power company (in case of
Transelectrica, the study is being approved by both local and central technical committees);

- drafting of the detailed design for the re-location works;

- approving of the design by the TEC of the relevant electric power company (in case of Transelectrica,
the study is being approved by both local and central technical committees);

- implementation of the re-location/protection works;

- Issuance of the location permit, in line with the new physical coordinates.

A graphical outline of the procedure is provided in Annex 2.2 at the end of this chapter.

As per the relevant provisions of Order no. 48/2008, all the preliminary studies mentioned above are

realized by the relevant electric power company. The tariffs to be paid by the applicant in this respect are

being established based on ANRE regulations.

For site clearance/relocation works, the applicant is bound to contract the relevant electric power

company who further assigns authorized construction companies in this respect.

The improvement of the process could benefit from both adjustments to the existing legal /procedural
framework and improved management practices by the project promoter. The main recommendations in
this respect are :

e provide clear deadlines for internal approval of the studies that are being prepared during
the permitting procedure;

e proper integration of the electrical permitting procedures during the Feasibility Study stage,
so that the power grid re-location/protection solutions are established before the tender for
works;

e in case the above recommendation is not complied with, financing by the project promoter of

the power grid relocation/protection works should be ensured within the works contracts’
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budget under a cost reimbursement approach (“provisional sums”), in order to adequately
reflect the contractual risk allocation.

Other permits

64. The list of permits that a project promoter must apply for in order to be granted the
construction authorization can be quite long. This is particularly true in the case of large infrastructure
projects with a major impact upon land use, such as greenfield road projects. Apart from the environmental,
archaeological and utility companies’ permits (described above), such a list might include the following
authorizations/agreements:

- Approval from each and every local authority whose administrative territory is being crossed by the
project;

- Approval from the administrator/administrators of relevant county/local roads;

- Romanian Waters National Administration permit;

- National Agency for Agricultural Land Amelioration permit;

- National Army Headquarters permit;

- Ministry of Transport permit (Road and/or Rail company); and,

- Permitlifting the agricultural occupancy condition.
65. Most of the above listed permits are granted free of charge or for fees that are quite small,
especially in the context of a large project. The cost of compliance conditions, however, may be quite a

different matter. Complying with conditions such as utility network re-locations can be a significant cost for a
project.

+Box 2.2: - The water administration permit
The permitting procedures of the water administrator body (the National Administration “Romanian
Waters” and its subordinated entities) are being regulated by Law no. 107/1996 and MO no. 662/2006.
The National Administration “Romanian Waters” grants two types of permits:
- the water management permit which is being issued at project preparation phase allowing the
promoter to apply for the construction authorization;
- the water management authorization which is being issued after the Taking Over of works, allowing
the promoter to operate the investment;
The obtaining of the water management permit is compulsory by law for all the developments that are
susceptible to affect the underground or surface waters.

The habilitated institution for issuing the water management permit is the National Administration
“Romanian Waters” (and its subordinated entities), as defined by art. 22 and annex no. 1 ¢ *2 of the MO
662/2006.
The water management permit has to be applied for by the project 